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RELEVANCE
General
Principles

EC §210

In order for evidence to be admissible, it must be relevant. EC §350; People v. Melendez (2016) 2 Cal.5th 1, 
23.  Relevancy requires that the evidence have a tendency to prove or disprove a disputed fact or proposition 
considering both: a) materiality (the evidence is offered concerning a matter at issue) and b) probity (the evidence 
makes a certain fact somewhat more likely than without the evidence). 

CRIMINAL LAW BENCH NOTE: Does the evidence tend to logically, naturally and by reasonable 
inference establish “material facts such as identity, intent, or motive?” People v. Wilson (2006) 38 
Cal.4th 1237, 1245; e.g., People v. Wallace (2008) 44 Cal.4th 1032, 1058 (in a murder case, evidence 
of an elderly victim’s weak physical condition was considered relevant as going to the defendant’s 
intent). Speculative inferences by counsel are insufficient. “[E]xclusion of evidence that produces only 
speculative inferences is not an abuse of discretion.” People v. Babbitt (1988) 45 Cal.3d 660, 684.

“Relevant Evidence” is defined as evidence that:
a) is relevant to the credibility of a witness or hearsay declarant; or

b) has any tendency in reason to prove or disprove any disputed fact that is of consequence to the 
determination of the action.

Typically, a fact in a criminal case is in dispute when raised in an accusatory pleading and the defendant denies a 
factual allegation or enters a plea of not guilty.  PC §1019; People v. Scott (2011) 52 Cal.4th 452, 471.

FEDERAL COMPARISON
The Federal Rules of Evidence, unlike the California Evidence Code, do not refer to 
the element of a “disputed fact.” (see, below under FRE 401)

The trial judge has broad discretion in assessing the admissibility of evidence (a clear abuse of discretion will be 
required to affect the ruling of the Court); however, the Court has no discretion to admit irrelevant evidence such 
that a fact not legitimately in dispute must be excluded. See, People v. Alexander (2010) 49 Cal.4th 846, 903-04.

Offers of Proof: The right to appeal a Court’s ruling sustaining an objection to evidence is preserved only if a 
specific offer of proof is made setting forth the “substance [in contrast to facts], purpose and relevance of the 
excluded evidence” (EC §354). An offer of proof is not necessary where the rulings of the Court make it “futile” 
(i.e., where the Court has previously ordered certain evidence precluded). EC §354 (b).

1. Undisputed Facts; Prior Felony Convictions. Under EC §210 and §350, evidence offered to prove an undisputed 
fact is irrelevant and inadmissible. 

a. Effect of Stipulations. The parties in a criminal action can eliminate an issue from controversy by an offer 
to stipulate to certain facts (e.g., identity of victims or status of their physical condition before and after the 
alleged crime), thereby prohibiting testimony to prove such facts as irrelevant. However, it is noteworthy 
that “[o]rdinarily the prosecution ‘cannot be compelled to accept a stipulation if the effect would be to 
deprive the state’s case of its persuasiveness and forcefulness.’” People v. Dykes (2009) 46 Cal.4th 731, 785 
(quoting People v. Garceau (1993) 6 Cal.4th 140, disapproved on other grounds in People v. Yeoman (2003) 
31 Cal.4th 93); see also, People v. Salcido (2008) 44 Cal.4th 93.

b. Is the Fact Clearly Undisputed? The absence of dispute as to one issue does not preclude the same 
evidence from being admitted in connection with another issue in contention. See, People v. Heard (2003) 
31 Cal.4th 946. It is important to recognize that the element of a “disputed fact” does not necessitate it be an 
ultimate fact in dispute. Certain facts can lead to a presumption or inference of an ultimate fact. See, People 
v. Garcia (2008) 168 Cal.App.4th 261, 289.

SECTION 1RELEVANCE
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c. Prior Felony Convictions. If the prior felony conviction is an element of the charged felony offense and 
the defendant is willing to admit the prior conviction, under Cal. Const art. I, §28(f), the prior conviction 
must still be proved to the trier of fact in open court. However, it is not required that the nature of the prior 
conviction be disclosed to the jury in open court (e.g., where the defendant is charged with ex-felon status 
in the complaint or information). See, People v. Cunningham (2001) 25 Cal.4th 926 (where the Court stated 
that if a prior conviction is germane only to ex-felon status as an element of the charged offense, “the jury 
may not learn either the fact of or the nature of the prior conviction.” Id. at 984); People v. Valentine (1986) 
42 Cal.3d 170, 173. 

NOTE
The circumstances may be somewhat different in cases involving failure to register as a 
sex offender under PC §290. Specifically, there can be no violation of this statute without 
the defendant’s status as a sex offender and, although “the jury need not be informed of the 
defendant’s specific sex offense conviction . . . unless the jurors are informed that the defendant’s 
duty to register derives from his status as a sex offender, they will be unaware of the public 
policy underlying the registration statute.” People v. Cajina (2005) 127 Cal.App.4th 929, 934.

2. Real Evidence.  Real evidence (e.g., physical or tangible evidence) is generally relevant because the object 
itself is at issue in the case or because it connects the defendant to the commission of the crime. See, People 
v. Wilson (1965) 238 Cal.App.2d 447, 461-63. In order to be considered relevant, material objects must be: a) 
illustrative of and supplemental to the testimony of a witness or b) independently relevant as circumstantial 
evidence (i.e., circumstances surrounding the location, characteristics or use of the objects). EC §§140, 210. They 
also must be authenticated as an accurate representation of what they purport to portray. Establishing proper chain 
of custody is the responsibility of the party offering the item of evidence (i.e., reasonable certainty that there was 
no alteration).

3. Demonstrative Evidence.  Demonstrative evidence is not actually used or related to the crime but evidence 
introduced to aid the jury‘s understanding of the real evidence by replicating the object in some manner.  
Demonstrative evidence can take a variety of forms such as photographs, charts and experiments. See, e.g., People 
v. Cummings (1993) 4 Cal.4th 1233, 1291 (mannequin and dowel rods used to compliment expert testimony about 
bullet trajectory), overruled on other grounds, People v. Merritt (2017) 2 Cal.5th 819.

4. Weapons. The focus when determining the admissibility of weapons is on the type of weapons found 
considering: 1) consistency with the criminal act, 2) resemblance to the actual weapon used, and 3) if in the 
defendant’s possession. For instance, evidence of a weapon not used in a crime has no consequential relevancy to 
the defendant’s guilt or innocence (only inferentially that the defendant is the kind of person that possesses deadly 
weapons). See, People v. Archer (2000) 82 Cal.App.4th 1380. See also, People v. Barnwell (2007) 41 Cal.4th 
1038; but see, People v. Cox (2003) 30 Cal.4th 916 (disapproved on other grounds in People v. Doolin (2009) 45 
Cal.4th 390) opining that “when weapons are otherwise relevant to the crime’s commission, but are not the actual 
murder weapon, they may still be admissible.” Id. at 956.

5. Photographs, Films, Videotapes, Maps and Diagrams. These items are commonly relevant as demonstrative 
evidence as illustrative of the witness’s testimony and properly authenticated through the personal knowledge 
of the witness. However, photographs can also be independently relevant as substantive evidence. See, People 
v. Sattiewhite (2014) 59 Cal.4th 446, 471 (autopsy photographs). As a general rule, photographs that show 
the manner in which a victim was wounded are relevant (in determining malice, premeditation, aggravation 
and penalty). See, People v. Cage (2015) 62 Cal.4th 256, 283; People v. Burgener (2003) 29 Cal.4th 833, 872. 
Gruesome autopsy photographs have been held relevant on the issue of malice as well as to support the testimony 
of a witness (e.g., a coroner). See, People v. Clair (1992) 2 Cal.4th 629, 660-61; see also, People v. Garcia (2008) 
168 Cal.App.4th 261, 294. Photographs of crime scenes are also generally relevant. People v. Hoyos (2007) 41 
Cal.4th 872, 908, disapproved on other grounds, People v. Black (2014) 58 Cal.4th 912. The proffered evidence 
should undergo EC §352 or FRE 403 analysis by the Court as applicable.
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6. Jury Views of Crime Scene. The Court’s discretion concerning a view of a crime scene will be based on its 
probative value, potential prejudice and the convenience of the Court in coordinating and conducting the view. 
See, People v. Friend (2009) 47 Cal.4th 1, 47; People v. Price (1991) 1 Cal.4th 324, 422. Jury views are governed 
by PC §1119. In addition, in criminal cases, witness testimony is permitted during a jury view and the defendant 
is entitled to be present unless this right is personally, knowingly and voluntarily waived. 

See also, Section 2, Foundation (Jury Views of Scene).

7. Reasonable Doubt (3rd Party Culpability). Evidence tending to show that someone other than the defendant 
committed an alleged offense is admissible if a reasonable doubt is raised as to the defendant’s guilt subject to 
EC §352. See, People v. Clark (2016) 63 Cal.4th 522, 597-98; People v. Yeoman (2003) 31 Cal.4th 93, 141-42. 
However, the evidence must connect the third person either directly or circumstantially to the actual commission 
of the offense (more than a basic showing of motive or opportunity is compulsory). See, People v. Lucas (2014) 
60 Cal.4th 153, 280, disapproved on other grounds, People v. Romero (2015) 62 Cal.4th 1; e.g., People v. 
Brady (2010) 50 Cal.4th 547, 558-59 (calls to a “hotline” were irrelevant in the absence of additional evidence 
connecting the calls to a third person having a sufficient motive and opportunity to commit the crime because the 
circumstances did not create a reasonable doubt concerning the defendant’s guilt). “[T]o be admissible, evidence 
of the culpability of a third party offered by a defendant to demonstrate that a reasonable doubt exists concerning 
his or her guilt, must link the third person either directly or circumstantially to the actual perpetration of the 
crime.” People v. McWhorter (2009) 47 Cal.4th 318, 367.

8. Prior Crimes.

a. Felony Convictions. Cal. Const. art. I, §28(f) authorizes the use of “any prior felony conviction of any 
person in a criminal proceeding whether adult or juvenile” for purposes of impeachment subject to EC §352 
and the exceptions contained in EC §788 (i.e., pardon, certificate of rehabilitation, dismissal of accusatory 
pleading per PC §1203.4 or relief of penalties under the laws of another jurisdiction comparable to a pardon 
or issuance of certificate of rehabilitation). See, Cal. Const., art. I, §28(f)(4); People v. Castro (1985) 38 
Cal.3d 301, 306.

b. Crimes of Moral Turpitude. Prior convictions of crimes involving moral turpitude other than dishonesty 
are relevant on the issue of impeachment (inferring dishonesty) even if they do not culminate in a conviction. 
See, People v. Wheeler (1992) 4 Cal.4th 284, 297 n.7. 
See also, Section 4, Exclusions and Limitations (Statutory Impeachment).

9. Prior Statements and Subsequent Conduct of the Defendant.

a. Prior Statements. Generally, a defendant’s false statements made at arrest are admissible to show 
consciousness of guilt (not for truth). See, People v. Hughes (2002) 27 Cal.4th 287, 335 (“false statements 
by a defendant are admissible to demonstrate consciousness of guilt”). Subsequent statements, made at 
preliminary hearing, may be relevant as well where the inference of guilt originates from the defendant’s 
actions to mislead the police and divert suspicion. See, People v. White (1995) 35 Cal.App.4th 758, 72-73.  
However, in order for the false or misleading statement to create an inference of guilt, it must have been made 
before trial. See, People v. Cortez (2016) 63 Cal.4th 101, 118 n.2.

b. Subsequent Conduct. Evidence of a defendant’s conduct after commission of a crime tending to show 
consciousness of guilt is relevant (e.g., suppression of evidence, hiding or fabricating evidence, flight, jail 
break pending trial, resistance to police during transport, refusal to submit to court authorized test).

10. New Scientific Tests – Kelly Hearing? Evidence of a new scientific test or procedure or novel device or 
process is relevant if: a) the reliability of the test is generally accepted by recognized authorities in the field 
to which it belongs, b) an expert witness is properly qualified, and c) the proponent establishes that correct 
scientific procedures were used in administering the test (questions regarding the sufficiency of the technique 
utilized go to weight and not admissibility). See, People v. Kelly (1976) 17 Cal.3d 24. Only new scientific tests or 
methodologies are governed by Kelly.

See also, Section 2, Foundation (Expert Opinion). 
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a. Challenges to Technique of Scientific Evidence. Once established that correct scientific procedures were 
followed in administering a scientific test, any challenges on technique go to the weight and not admissibility. 
See, People v. Cook (2007) 40 Cal.4th 1334, 1345. Similarly, breath tests not conducted in compliance with 
statutory procedures or regulations (e.g., Preliminary Alcohol Screening tests in DUI cases) go to weight and 
not admissibility subject to the establishment of a proper foundation for the test (e.g., that the equipment was 
used and administered properly by a qualified operator). See, People v. Williams (2002) 28 Cal.4th 408,, 414.

b. Common Acceptable Tests. Several standard tests used in criminal cases include fingerprints, ballistics, 
handwriting, skin, hair and blood, breath, blood and urine to detect intoxication, DNA and radar. Note that 
a refusal to take a chemical test for intoxication is admissible as circumstantial evidence of the defendant’s 
intoxication (i.e., creates a reasonable inference of consciousness of guilt or belief in being under the 
influence). But see, People v. McNeal (2009) 46 Cal.4th 1183, a California Supreme Court case which held 
that evidence concerning partition ratio variability (both general and personal partition ratio evidence) is 
relevant in generic driving under the influence cases to rebut the presumption of intoxication from a breath 
test result (allowing evidence contesting the credibility of the breath-to-blood conversion level). In cases 
where a defendant takes a urine test, the results must be converted under Title 17 of the California Code of 
Regulations to a corresponding blood-alcohol reading. Inasmuch as the partition ratio may vary from person 
to person, the defendant has a consequent right to cross- examination on the partition ratio issue and to 
present evidence on variability. See, People v. Acevedo (2001) 93 Cal.App.4th 757, 771-72.

c. Polygraph Tests. Polygraph results are inadmissible under EC §351.1 in any criminal proceeding, 
including the penalty phase of a capital murder trial (unless the parties stipulate to their admission). See, 
People v. Clark (2016) 63 Cal.4th 522, 631, (“Evidence Code section 351.1 ‘generally bans the admission 
of polygraph test results in criminal proceedings’ in the absence of a stipulation by the parties”). However, 
this prohibition does not apply to civil or non-criminal juvenile cases. Moreover, hearings under the Sexually 
Violent Predator Act (W&IC §6600, et seq.) are deemed special civil commitment proceedings and, as such, 
polygraph evidence is not routinely prohibited in these cases. See, People v. Fields (2009) 175 Cal.App.4th 
1001, 1017. Also, a refusal to take the polygraph test by the defendant is inadmissible but a proper objection 
must be made by the defense or the fact may be referred to by the prosecutor. People v. Leonard (2007) 40 
Cal.4th 1370, 1408.

d. Dog Trailing Evidence. Dog-trailing is a process for locating a particular person by using a dog to trail 
the person‘s scent. See, People v. Jackson (2016) 1 Cal.5th 269, 316. This type of evidence is admissible 
if there is corroboration as to the accuracy of the dog-trailing evidence by expert testimony. However, if a 
novel device is also used to collect the scent a Kelly hearing is required. See, People v. Willis (2004) 115 Cal.
App.4th 379, 385 (where a novel device called a “scent transfer unit” was used and thus determined by the 
Court to be subject to and evaluated under Kelly standards). The Court has a sua sponte obligation to instruct 
the jury on dog tracking evidence whenever tracking dogs are used to prove the identity of a defendant. 
See, People v. Malgren (1983) 139 Cal.App.3d 234, 242. A jury instruction appropriate for this purpose is 
CALCRIM 374 (Dog Tracking Evidence) or CALJIC 2.16 (Dog-Tracking Evidence).

e. Hypnosis in Criminal Cases. Under certain circumstances, in criminal cases, a witness who has been 
subject to hypnosis for the purpose of memory restoration as to particular events may be admissible (see, EC 
§795 for the requirements of admissibility). 

FEDERAL COMPARISON
The “general acceptance test” established by Frye v. U.S. (1923) 293 F. 1013 has 
been superseded by FRE 702. See, Daubert v. Merrell Dow Pharmaceuticals, Inc. 
(1993) 509 U.S. 579 (expert must testify as to scientific knowledge derived by the 
scientific method and the test must assist the trier of fact).

11. Experiments. Evidence of an experiment is admissible if: a) the experiment has a tendency to prove or 
disprove a disputed fact, b) conditions of the experiment were substantially similar, c) the qualifications of the 
person testifying about the experiment are sufficiently established, and d) the evidence will not create undue 
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consumption of time, confusion of the issues or mislead the jury. People v. Jackson (2016) 1 Cal.5th 269, 342; 
People v. Zaragoza (2016) 1 Cal.5th 21, 50.

a. Preliminary Fact Determination. The conditions of the experiment must be substantially similar to the 
conditions that gave rise to the contested fact but need not be “absolutely identical.” The trial judge has 
wide discretion as to the admission of experimental evidence subject to an abuse of discretion standard. See, 
People v. Pedroza (2007) 147 Cal.App.4th 784, 795.

b. Demonstrations. Admissibility of demonstrations is subject to standards applied to experiments (e.g., 
police officer demonstrating a FST [Field Sobriety Test] in a DUI case) as denoted above. Experiments 
performed in the courtroom are subject to the same admissibility standards applicable to those conducted 
outside the courtroom.

c. Judicial Discretionary Considerations. Prior to the admission of experiments, the Court should conduct an 
analysis under EC §352 or FRE 403 as applicable.

12. Relevant Evidence at Penalty Phase of a Capital Trial. Jurors may hear and contemplate all evidence presented 
at the guilt phase and penalty phase of a capital trial unless otherwise instructed. Generally, the prosecution and 
defense are permitted to introduce relevant aggravating and mitigating evidence on the issue of sentencing.  See, 
People v. Cordova (2015) 62 Cal.4th 104, 141. In this context, family history evidence is admitted as mitigating 
evidence. See, People v. Brown (2003) 31 Cal.4th 518, 572-73.

13. Exceptions to Admissibility (U.S. and California Constitutions and Proposition 8 – Truth-in-Evidence [Cal. 
Const art I, §28(d)]). After the passage of Proposition 8, all relevant evidence is admissible in a criminal case 
unless the evidence is excluded under the U.S. Constitution. See, People v. Maikhio (2011) 51 Cal.4th 1074, 1089.

a. Fourth Amendment Violations. Relevant evidence obtained as a result of an illegal search and seizure may 
be excluded only under circumstances clearly stated by the U.S. Supreme Court (eradicating the power of the 
California Supreme Court to formulate new exclusionary rules in criminal cases). That is, federal, and not 
state, constitutional law is to be applied to resolve issues concerning admissibility of illegally seized evidence. 
U.S. v. Leon (1984) 468 U.S. 897, 909. Evidence obtained in violation of the Fourth Amendment can be 
utilized to impeach a defendant’s trial testimony. U.S. v. Havens (1980) 446 U.S. 620, 627-28. Additionally, 
evidence obtained in violation of the Fourth Amendment rights of another is admissible.

b. Search Warrants. Evidence obtained by police reasonably relying on a search warrant (even though later 
determined to have lacked probable cause) is admissible.

c. Fifth Amendment Violations. Uncoerced statements made in violation of Miranda and resembling statements 
made to a probation officer can be utilized for impeachment purposes in a subsequent trial. People v. May 
(1988) 44 Cal.3d 309, 315. However, such statements cannot be used by the prosecution’s case-in-chief.

d. Sixth Amendment Violations. In the absence of a valid waiver, statements obtained from a person formally 
charged with a crime will be excluded when represented by counsel and prevented from conversing with 
counsel or having counsel present during questioning. See, McNeil v. Wisconsin (1991) 501 U.S. 171, 175-
76.  A criminal defendant also has the right “to be confronted with the witnesses against him,” and statements 
obtained in violation of this right will be suppressed.  See, Hearsay/Crawford Flowchart.

e. Wiretaps. PC §629.72 permits courts to exclude certain evidence obtained in violation of California’s 
law-enforcement wiretap law (PC §§629.50-629.98). People v. Roberts (2010) 184 Cal.App.4th 1149, 1168. 

f. Diminished Capacity. Evidence of diminished capacity (e.g., intoxication, mental illness) is inadmissible 
(PC §25(a) and (c)) but may be considered at sentencing. Furthermore, PC §28(a) provides that evidence 
of a mental defect or disease is admissible exclusively on the issue of “whether or not the accused actually 
formed a required specific intent, premeditated, deliberated, or harbored malice aforethought, when a specific 
intent crime is charged.”

1-5



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

NOTE
In 2015, the California Legislature enacted the Electronic Communications Privacy Act (PC 
§§1546-1546.4). Stats. 2015, ch. 651, §1. Under the Act, any electronic information obtained 
or retained in violation of the Act may be suppressed in accordance with the procedures set 
forth under PC §1538.5(b)-(q). PC §1546.4(a).  See, PC §1546, et seq. For a comprehensive 
discussion of the Act , see, Pirozzi, California Guide to Criminal Evidence (2018), Chapter 1, 
Relevance, §3.2, pp. 9-13.

14. Entirety of Act or Statement. Where only part of an act, writing, declaration or conversation is sought to be 
admitted by a party, the entirety of the statement can be introduced by the other party when necessary “to make 
it [the initial evidence] understood” (even in the face of a hearsay objection). EC §356; People v. Brooks (2017) 
3 Cal.5th 1, 49-50 (dicta).

Example: “I slammed the lamp into my husband’s head …. because he was going to beat me to 
death.” [The latter portion of statement is admissible.]

It is important to note that the balance of the statement must be relevant to the subject matter introduced into 
evidence. The parameters of the previous subject matter are broadly interpreted to sometimes include an entirely 
distinct act, declaration, statement or conversation necessary for clarification purposes or to facilitate a sufficient 
understanding of the statement provided it bears some relationship to the declaration in evidence. See, People v. 
Zapien (1993) 4 Cal.4th 929, 959. Additionally, when evidence is sought to be admitted under EC §356, the Court 
should carefully complete its analysis under EC §352. 

CRIMINAL LAW BENCH NOTE – 6th Amendment Right of Confrontation: If the defendant 
introduces part of a statement of a non-testifying witness and the prosecutor then invokes EC §356 to 
bring in the balance of that statement, this additional evidence by the prosecution is not barred by the 
Confrontation Clause of the 6th Amendment. See, People v. Parrish (2007) 152 Cal.App.4th 263, 275-
76. 

15. Extrinsic Policy Exclusions. Public policy precludes the admission of: a) withdrawn guilty pleas and offers to 
plead guilty and b) statements made during plea bargaining (EC §1153). However, this policy does not extend to 
statements made by the defendant in an interview set up by the defense attorney where the intent was to persuade 
the prosecution of the defendant’s innocence (not considered a plea negotiation). See, People v. Cummings (1993) 
4 Cal.4th 1233. In addition, EC §1153 does not prevent a prosecutor from introducing inconsistent statements 
made by the defendant during plea negotiations for impeachment purposes. People v. Crow (1994) 28 Cal.
App.4th 440, 452.

NOTE
Although no case has specifically decided this issue, in light of the fact that Proposition 8 (Cal. 
Const art I, §28(d)) requires that all relevant evidence be admitted, it may possibly invalidate 
EC §1153 in criminal cases. However, it remains possible for the Court to exclude such pleas 
or offers under EC §352.

FEDERAL COMPARISON
Statements made during plea negotiations are inadmissible (FRE 410). However, the 
statements must be made in association with plea bargaining involving a government 
attorney (as opposed to law enforcement) and the protection afforded to the defendant 
under this exclusion can be waived by the defendant.
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FRE 401 “Relevant Evidence” is defined as evidence:
a) having any tendency to make the existence of any fact;
b) that is of consequence to the determination of the action; and
c) that renders the fact more probable or less probable than it would be without the evidence.

NOTE
In contrast to the California Evidence Code, the Federal Rules do not mention the term 
“disputed fact” as a condition of admissibility. Thus, evidence proffered to prove an undisputed 
fact would be considered relevant and admissible in federal court subject to exclusion by the 
trial judge under FRE 403.
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TESTIMONY EC §700; FRE 601; 602
In order to testify, a witness must: a) be competent to testify and b) have personal knowledge of the facts to 
which he or she is testifying. In many instances, counsel will neglect to recognize the distinction between the two 
elemental requirements for witness testimony. It is critical to understand that an objection or challenge due to 
lack of personal knowledge is unrelated to competency or qualification and should not be confused or incorrectly 
interpreted by the Court. 

1. Grounds for Qualification (“Competency”). A person, in order to be considered competent and qualified to be a 
witness, must: a) be capable of expressing himself or herself satisfactorily so as to be fully understood (EC §701(a)
(1)) and b) understand the duty to tell the truth (EC §701(a)(2)). Therefore, the age or mental impairment of a 
person is not an automatic disqualifying factor provided he or she is capable of communicating and comprehends 
the duty to tell the truth.  See, e.g., People v. Giron-Chamul (2016) 245 Cal.App.4th 932, 960-61 (five-year-old 
child competent to testify regarding sexual abuse).  The objecting party must demonstrate incompetence of a 
witness by a preponderance of evidence before testimony in a jury trial. The determination by the Court as to the 
issue of competency will be reviewed under an abuse of discretion standard.

FEDERAL COMPARISON
Under federal law, every person is competent to be a witness except as otherwise 
provided in the Federal Rules of Evidence. FRE 601. It is noteworthy that the Federal 
Rules do not contain a parallel provision to EC §701 necessitating mental capacity as 
a prerequisite for witness qualification.

2. Personal Knowledge. A witness must have personal knowledge of the subject matter of his or her testimony. 
EC §702(a). Personal knowledge has been characterized as a present recollection of an impression derived from 
the exercise of the witness’s own senses. If evidence exists that a witness possesses the ability to perceive and 
recollect, “. . . the determination whether he in fact perceived and does recollect is left to the trier of fact.” 
EC §701, Law Revision Commission Comments. This requirement is to be distinguished from that of witness 
credibility - that is, a witness’s inconsistent or exaggerated statements, although potentially relevant to his or 
her credibility, do not necessarily affect the duty to perceive or recollect.  See, People v. Lewis (2001) 26 Cal.4th 
334, 356-57.  Of equal importance is that the personal knowledge requirement is similarly applied to hearsay 
declarants. “The admission of a hearsay statement not based on personal knowledge puts the fact finder in the 
position of determining the truth of a statement without knowledge of its source and without any means of 
evaluating the reliability of the source of the information.” People v. Valencia (2006) 146 Cal.App.4th 92, 104.

FEDERAL COMPARISON
FRE 602 provides that “[a] witness may testify to a matter only if evidence is 
introduced sufficient to support a finding that the witness has personal knowledge 
of the matter.” However, in contrast to the discretionary limitation on a California 
trial judge in modifying the order of proof, a federal trial judge may “. . . exercise 
reasonable control over the mode and order of interrogating witnesses and presenting 
evidence.” FRE 611(a).              
 

3. Challenges as to Competency and Personal Knowledge. If the competency of a person to testify is challenged, 
because every person is presumed competent to testify, the objecting party has the burden of proof by a 
preponderance of the evidence and the Court will conclusively decide this issue as a preliminary fact under 
EC §405. Lewis, 26 Cal.4th at 360. The Court can reserve challenges to competency and qualification until the 
culmination of direct examination; provided, however, the proceeding is conducted outside the presence of a jury 
(i.e., non-jury trials). EC §701(b). In a jury trial, it is imperative that the issue be resolved before the witness is 
called due to the potential prejudicial effect the testimony may have should the person be adjudicated incompetent. 
The more prudent approach in considering competency challenges is for the Court to hold an in camera hearing 

2-1

SECTION 2FOUNDATION



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

WRITINGS

outside the presence of the jury. By contrast, if personal knowledge is a disputed preliminary fact, it must be 
established under EC §403 before or at the time the witness testifies. See, People v. Cortez (2016) 63 Cal.4th 101, 
124. Although the ability to perceive is preliminarily determined by the trial judge (e.g., in concluding that there 
is sufficient evidence for a juror to reasonably determine that the witness has personal knowledge), it is up to the 
jury to determine the credibility of the witness’s recollections. See, Lewis, 26 Cal.4th at 356. Moreover, “[i]f a 
timely objection is made that a witness lacks personal knowledge, the court may not receive his testimony subject 
to the condition that evidence of personal knowledge be supplied later in the trial.” EC §702, Law Revision 
Commission Comments (a specific limitation of the Court’s discretion concerning the order of proof in a trial) 

NOTE
Pursuant to EC §712 (in a criminal action) an affidavit of a registered or licensed vocational 
nurse, or licensed clinical laboratory technologist or clinical laboratory bioanalyst, in lieu of 
live testimony, can be used as evidence of the technique used in taking blood samples provided 
all other parties (or counsel) are served with a copy of the affidavit at least ten (10) days before 
trial; but compare, People v. McNeal (2009) 46 Cal.4th 1183, a California Supreme Court case 
holding that evidence concerning partition ratio variability is relevant in generic DUI cases to 
rebut the presumption of intoxication from a breath test result (allowing evidence contesting the 
credibility of the breath-to-blood conversion level).

CRIMINAL LAW BENCH NOTE – Sixth Amendment Right of Confrontation Considerations: 
EC §711 provides that, “[a]t the trial of an action, a witness can be heard only in the presence and subject 
to the examination of all the parties to the action, if they choose to attend and examine” (this is a trial 
right unavailable to the defendant at a preliminary hearing). This right is not absolute and an exception 
would apply where necessary to further public policy and reliability of the testimony is established. See, 
Coy v. Iowa (1988) 487 U.S. 1012, 1021-22. See also, Maryland v. Craig (1990) 497 U.S. 836, 845 (also 
holding that the face-to-face requirement is not absolute and may be dispensed with when necessary to 
further an important public policy, provided that the testimony’s reliability is otherwise assured). Thus, 
for instance, a criminal defendant has the right to a face-to-face encounter with witnesses at trial unless 
the Court makes a specific finding of necessity such as where emotional trauma would result from such 
confrontation (justifying a video-taped examination in lieu of live testimony). See, People v. Williams 
(2002) 102 Cal.App.4th 995, 1007-08.

NOTE
PC §1347 permits the use of closed-circuit television for examination of young victims 13 years 
of age or younger of sexual assault (upon required findings by the Court) provided 3 days’ 
written notice is given by the prosecutor prior to the preliminary hearing or trial on which 
the minor’s testimony is scheduled.  In addition, pursuant to PC §1347.1, in human trafficking 
cases (PC §236.1) testimony of victims 15 years or age or younger can be taken by closed-
circuit television out of the presence of the judge, jury, defendant and counsel provided written 
notice is given by the prosecutor 3 days prior to the scheduled testimony of the minor witness. 

EC §1401; FRE 1002
A “writing” is defined as every means of recording on any tangible thing (all forms of tangible expression) 
and is specifically defined under EC §250 as “handwriting, typewriting, printing, photostating, photographing, 
photocopying, transmitting by electronic mail or facsimile, and every other means of recording upon any tangible 
thing, any form of communication or representation, including letters, words, pictures, sounds, or symbols, or 
combinations thereof, and any record thereby created, regardless of the manner in which the record has been 
stored.” 

Overview of Electronic Evidence. Electronic evidence can exist in a variety of forms including: a) common 
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business documents (e.g., word processing and database files, spreadsheets, letter, memoranda and invoices), b) 
communications (e.g., computer facsimiles, e-mail and digitized voice mail) and c) excess or surplus information 
(e.g., backup and deleted files, computer logs and other embedded information). This is not intended as a 
comprehensive list but provides a fundamental category of items the Court may be compelled to consider. The 
sources of such evidence are equally broad-based and can encompass home and laptop computers, access control 
lists, audit trails and computer logs, PDA’s, USB devices and cache and deleted files. Additionally, when dealing 
with email correspondence, copies can be acquired through the equipment of the sender or the recipient (e.g., 
desktop computer, LAN or ISP). The presumptions and burdens of producing evidence are contained in EC §1552 
(printout of computer information or a computer program is rebuttably presumed to be an accurate representation 
of the information or program) and EC §1553 (printout of images stored on a video or digital medium is rebuttably 
presumed to be an accurate representation of the images) and essentially require proof by a preponderance of 
the evidence that the printed representation is an accurate representation of the computer information or video 
images.   

FEDERAL COMPARISON
The Federal Rules contain separate definitions for certain types of “writings” as 
opposed to the comprehensive definition set forth in EC §250. For instance, FRE 
1001(a) describes “writings” as “words, numbers, or their equivalent set down in 
any form.”  A “recording” is defined as “letters, words, numbers, or their equivalent 
recorded in any manner.”  FRE 1001(b).  Furthermore, a “photograph” consists of a 
“photographic image or its equivalent stored in any form. ”  FRE 1001(c).

Where the admissibility of a writing is involved, the trial judge must be attentive to issues surrounding: a) 
authentication of the writing, b) the applicability of the Secondary Evidence Rule, c) alterations to the writing, d) 
the Doctrine of Completeness (EC §356 and FRE 106), and e) the introduction of a writing into evidence.

1. Authentication. A writing, or secondary evidence of its content, cannot be received into evidence until it is 
properly authenticated (EC §1401) which, if disputed, is a preliminary fact determination to be made by the 
Court under EC §403. The proponent of the writing must prove what the document purports to be. If authenticity 
of an exemplar is a disputed preliminary fact during opinion testimony, authentication is determined under EC 
§405. Although the Court makes the initial preliminary fact determination as to authentication for admissibility 
purposes, the trier of fact will ultimately decide whether the writing is genuine. In essence, the trial judge decides 
the question of admissibility but not the weight of the evidence. The standard of proof is evidence that is sufficient 
for a trier of fact to reasonably find that the writing is what the “proponent of the evidence claims it is” (EC 
§1400). The permissible types of authentication are (EC §§1410, et seq.; FRE 901(b)):

a. Testimony of the subscribing witness (although no longer necessary).

b. Testimony of independent witnesses, such as anyone who saw the writing made or executed. EC §1413. 

c. Identification of handwriting via opinion testimony (lay, expert or exemplar). EC §§1415-1418. The 
personal knowledge by a lay witness of the handwriting of the person identified as the writer is a preliminary 
fact determination made by the Court. Until the trial judge is sufficiently satisfied as to this issue, lay witness 
opinion will not be permitted. EC §1416 provides the ways in which a lay witness may acquire personal 
knowledge of the handwriting of the purported writer and EC §1417 permits a comparison by the trier of fact 
of handwriting questioned to be genuine with an authenticated handwriting exemplar of “the party against 
whom the evidence is offered.” See, People v. Rodriguez (2005) 133 Cal.App.4th 545, 554. 

In contrast to lay opinion, expert witnesses may compare “. . . any form of writing, not just handwriting” such 
as “typewriting specimens and other forms of writing.” EC §1418, Law Revision Commission Comments. 

d. Circumstantial evidence such as content of a document stating matters that are unlikely to be known to 
any person other than the claimed author (EC §1421), admissions of authenticity against party whom it 
is offered (EC §1414) or by evidence of reply manifesting “that the writing was received in response to a 
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communication sent to the person who is claimed by the proponent of the evidence to be the author of the 
writing” (EC §1420).

e. Ancient documents (EC §643 – 30 years; FRE 901(b)(8) – 20 years). See, EC §1419.

f. Stipulations, presumptions (e.g., recorded documents) and self-authenticating documents. See, EC §1450, 
et seq.; FRE 902.

FEDERAL COMPARISON
The authentication of writings under the Federal Rules is very similar to California 
law. “To satisfy the requirement of authenticating or identifying an item of evidence, 
the proponent must produce evidence sufficient to support a finding that the item is 
what the proponent claims it is.” FRE 901(a).

The proffering party need not rely exclusively on the above methods for authentication and can look to other 
avenues provided by law such as “stipulation or by the pleadings” or “by a presumption.” See, EC §1400, 
Law Revision Commission Comments; People v. Perez (2017) 18 Cal.App.5th 598, 621. As a consequence, 
authentication is not required when the pleadings admit the genuineness of the document or an objection is not 
timely made. 

CRIMINAL LAW BENCH NOTE – TAPE RECORDINGS. Tape recordings (e.g., officer belt 
recordings and witness and suspect interview recordings) and their transcripts are used often in criminal 
proceedings and are considered “writings” necessitating authentication. If sought to be introduced into 
evidence it must be shown that the taped conversation was accurately recorded and, if a transcript is 
offered, a witness must testify to its accuracy and completeness as well. See also, Cal. R. Ct. 2.1040 
(recording prior to presenting the recording must lodge a transcript with the court).

CRIMINAL LAW BENCH NOTE – GRAFFITI. A “writing” includes graffiti consisting of written 
words, insignia, symbols or any other markings (or photographs thereof) “which convey a particular 
meaning.” EC §1410.5. Any motion pertaining to the admissibility of any fact to prove that the writing 
was made by the defendant must be considered and ruled on by the trial judge outside the presence of 
the jury (and is subject to the requirements of EC §§1416-1418).

CRIMINAL LAW BENCH NOTE – POLICE REPORTS. Often times counsel will reference 
a police report when questioning a witness for the tactical purpose of bringing to the attention of the 
jury that the witness’s statement was placed in the report by an officer (to enhance credibility). Such 
a reference is inappropriate (police reports are considered inadmissible hearsay) and, preferably, the 
Court should admonish the attorney to identify and reference the report more generally as a “form,” 
“document,” “written instrument,” or in some other similar way.

2. Secondary Evidence Rule. If the content of a writing is at issue, it can be proven by an “otherwise admissible 
original” (EC §1520) as defined under EC §255 or “otherwise admissible secondary evidence” (EC §1521(a)). 
It is critical to recognize that the Secondary Evidence Rule is inapplicable in circumstances where writings are 
not offered to prove the content of a writing. Moreover, the Secondary Evidence Rule does not eradicate the 
requirement that the proponent comply with other independent rules of evidence. In particular, despite the fact 
that secondary evidence of a particular writing satisfies the requirements of the Secondary Evidence Rule, it may 
nevertheless be inadmissible on other exclusionary grounds (e.g., irrelevance, hearsay or privilege). See, Molenda 
v. Department of Motor Vehicles (2009) 172 Cal.App.4th 974, 994-95 (involving forensic laboratory blood-alcohol 
test results, their general acceptance and credibility under the California Vehicle Code and susceptibility to legal 
challenge). An “original writing,” as defined under EC §255, consists of: a) the original draft, b) any counterpart 
intended to have the same effect as the writing itself, c) in the case of photographs, the photograph (or negative or 
print), and d) with respect to computer data, any printout (readable by sight) accurately reflecting the data stored 
in a computer. In order for a duplicate or other copy to be treated by the Court as an original, the trial judge must 
be convinced that the author of the original writing intended the duplicate or copy to be similarly treated.
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a. Evaluating Reliability. In assessing the reliability of secondary evidence, the Court may consider the 
following factors: “(1) whether the proponent attempts to use the writing in a manner that could not reasonably 
have been anticipated, (2) whether the original was suppressed in discovery, (3) whether discovery conducted 
in a reasonably diligent (as opposed to exhaustive) manner failed to result in production of the original, (4) 
whether there are dramatic differences between the original and the secondary evidence (e.g., the original but 
not the secondary evidence is in color and the colors provide significant clues to interpretation), (5) whether 
the original is unavailable and, if so, why, and (6) whether the writing is central to the case or collateral.” EC 
§1521, Law Revision Commission Comments. 

Copies are usually admissible absent a dispute regarding material terms and “justice requires the exclusion” 
or when admission “would be unfair.” EC §1521(a)(1), (2). See also, FRE 1003. When determining the 
admissibility of copies, a Court may consider certain factors such as: 1) whether discovery was conducted 
diligently for production of the original, 2) whether the writing is of principal importance to the case, 3) 
whether the original is unavailable, and 4) whether the original and duplicate have distinctive differences.  
See, generally, EC §1521, Law Revision Commission Comments. 

FEDERAL COMPARISON
FRE 1002 provides that “[a]n original writing, recording, or photograph is required 
in order to prove its content unless these rules or a federal statute provides otherwise.” 
The definition of an “original” writing or recording under FRE 1001(d) is remarkably 
similar to EC §255 and includes “. . . the writing or recording itself or any counterpart 
intended to have the same effect by a person executing or issuing it.” A duplicate 
is defined as “a counterpart produced by a mechanical, photographic, chemical, 
electronic, or other equivalent process or technique that accurately reproduces the 
original.” FRE 1101(e).  Also, a duplicate is admissible “to the same extent as the 
original unless a genuine question is raised about the original’s authenticity or the 
circumstances make it unfair to admit the duplicate. ” FRE 1003.

Under the Federal Rules, other evidence to prove the contents of a writing, recording, 
or photograph is admissible if: 1) all originals are lost or destroyed without bad faith 
on the part of the proponent, 2) the originals cannot be obtained by judicial process, 
3) the original is in the possession of the opponent and, at the time it was under 
the control of the party against whom it is offered, that party was on notice that the 
contents would be the subject of proof at a hearing and fails to produce it at the trial or 
hearing, or 4) the writing is not closely related to a controlling issue in the case (e.g., 
collateral matters). FRE 1004.

b. Oral Testimony. Oral testimony is ordinarily inadmissible to prove the content of a writing because people 
usually cannot be relied upon to accurately recall the words of a writing. See, EC §1523(a). However, the 
statute sets forth certain circumstances where oral testimony may be permitted such as: 

1) where the proponent does not have possession or control of a copy of the writing and the 
original is lost or has been destroyed without fraudulent intent on the part of the proponent (EC 
§1523(b)); 

2) where the proponent does not have possession or control of the original or a copy of the 
writing and either of the following conditions is satisfied: a) neither the writing nor a copy of 
the writing was reasonably procurable by the proponent by use of the court’s process or by 
other available means or b) the writing is not closely related to the controlling issues and it 
would be inexpedient to require its production (EC §1523(c)); and 

3) where the writing consists of numerous accounts or other writings that cannot be examined 
in court without great loss of time, and the evidence sought from them is only the general result 
of the whole (EC §1523(d)).
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NOTE
As it pertains to EC §1523(b), a showing of due diligence to find the original is typically 
sufficient to satisfy the proponent’s burden. However, if there is a doubt as to the secondary 
evidence or if there is a suspicion that the original was deliberately or intentionally withheld, 
an exacting analysis and examination of such circumstances should be pursued by the Court. 
See, People v. Hovarter (2008) 44 Cal.4th 983, 1013. Additionally, the trial judge has broad 
discretion in determining what embodies the term “numerous accounts” under EC §1523(d).

FEDERAL COMPARISON
FRE 1004 provides that, under certain conditions, “other evidence” can be used to 
prove the contents of a writing (see, above). This includes oral testimony because 
FRE 1004 does not recognize “degrees” of evidence. “While strict logic might call 
for extending the principle of preference beyond simply preferring the original, the 
formulation of a hierarchy of preferences and a procedure for making it effective is 
believed to involve unwarranted complexities.”  Therefore, if secondary evidence is 
admissible instead of the original, the proponent can offer any kind of proof on the 
point. FRE 1004, Notes and Commentary.

c. Miscellaneous Rules. EC §1530 governs copies of a writing in official custody (i.e., a public entity), 
creates a presumption of the authenticity and existence and content of the original and makes admissible the 
purported copy to prove the existence and content of the original. EC §1530(a)(2) mandates that, in order to 
survive the hearsay rule, official writings maintained and found in the United States be attested or certified 
as a correct copy by a public employee or deputy of a public employee having legal custody of the writing. 
Additionally, the presumption applies to copies of a writing purporting to be published by “the authority of 
the nation or state, or public entity therein in which the writing is kept.” EC §1530(a)(1). Furthermore, EC 
§1531 sets forth the criteria required for certification and EC §1532 provides that for an official record to be 
considered as prima facie evidence of the content of the original recorded writing it must be “in fact a record 
of an office of public entity” accompanied by an authorizing statute regarding recordation in that office. See 
also, EC §§1550-1553 dealing with photographic copies and printed reproductions or writings, including 
computer information or program and stored images on video or digital media (presumed to be accurate 
representations).

FEDERAL COMPARISON
FRE 1005 addresses circumstances surrounding original official records and recorded 
documents and provides that a proponent may use a copy to prove the content of an 
official record if “the record or document is otherwise admissible; and the copy is 
certified as correct in accordance with Rule 902(4) or is testified to be correct by a 
witness who has compared it with the original.”

CRIMINAL LAW BENCH NOTE: In criminal actions, the Court must exclude secondary evidence 
of the contents of a writing if: a) the original is in the proponent’s possession, custody or control and b) 
the proponent has not made the original reasonably available for inspection at or before trial (look to the 
time, place and manner of the inspection permitted). EC §1522(a). It is essential to recognize that these 
exclusionary grounds are in addition to those set forth in EC §1521. Moreover, any request to exclude 
secondary evidence of the content of a writing in criminal cases “. . . shall not be made in the presence of 
the jury.” EC §1522(b). Also, as a discovery sanction, exclusion of evidence is subject to PC §1054.5(c) 
and is available “. . . only if all other sanctions have been exhausted.” This rule of exclusion is not 
applicable to writings or copies [EC §1522(a)(1)-(4)]:

1) Consisting of duplicates as defined in EC §260;
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REAL 
EVIDENCE

2) Related to collateral matters (not controlling issues);

3) In the custody of a public entity. EC §1530;

4) Recorded in the public records if the recording or certified copy is made evidence by statute. EC 
§1531; or

5) Comprising photographic records of exhibits certified by the clerk of the court pursuant to PC 
§1417.7.

As indicated above, this prohibition does not apply to circumstances where testimony involving a 
writing is not closely related to a controlling issue in the criminal case. In addition, EC §1522 does 
not broaden the discovery obligations in criminal cases. “[I]t simply conditions use of secondary 
evidence on making the original reasonably available for inspection if the proponent has it.” EC §1522, 
Law Revision Commission Comments. Further, the “reasonably available” requirement is one of case 
specificity depending on the circumstances surrounding the timing of the production of the original in 
the context of the phase of a particular criminal trial. 

NOTE
In preliminary hearings, the content of a writing may be proved by an otherwise admissible 
original “or admissible secondary evidence.” PC §872.5 (a more expansive rule of admissibility 
in preliminary examinations).

3. Alterations to the Writing. Under EC §1402, prior to being admitted into evidence, the proponent of a writing 
that has been altered (or appears as such) after its execution requires it be shown or explained that the alteration: 
a) was made by someone other than the proponent of the writing and without the proponent’s concurrence, b) 
was made with the consent of the parties affected by it, or otherwise properly or innocently made, or c) did not 
change the meaning or language of the writing (e.g., the alteration is immaterial). See, People v. Hovarter (2008) 
44 Cal.4th 983, 1014 (finding that markings on log sheets did not affect the reliability or accuracy of the data and, 
as such, were properly authenticated).

4. Doctrine of Completeness. A party may choose to introduce part of a document; however, “any other act, 
declaration, conversation, or writing which is necessary to make it understood may also be given in evidence.” 
EC §356. 

FEDERAL COMPARISON
The Federal Rules are more expansive with respect to this issue and provide that the 
other party may require introduction of any other part when “fairness” dictates it 
“ought to be considered at the same time.” FRE 106.

5. Introducing a Writing Into Evidence. The trial judge must be cognizant of the evidentiary prohibitions and basic 
foundational prerequisites that establish the reliability of a documentary exhibit. Authentication is determined by 
the court as a preliminary fact under EC §403 and secondary evidence as a preliminary fact under EC §405. Often 
times, in a criminal law context, documentary evidence may comprise a component of the instrumentality of the 
crime (e.g., white collar crimes, drug trafficking). Preliminary analysis involves whether the item of evidence: a) 
is defined as a “writing” (EC §250), b) has been properly authenticated, c) requires the use of a copy (secondary 
evidence), and d) is hearsay and, if so, whether an exception to the hearsay rule exists.

In order to establish a proper foundation for real evidence, the proponent must prove that: a) the object is what it 
purports to be and b) it is relevant to the issues in the case.
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EXPERIMENTAL 
EVIDENCE

DEMONSTRATIVE 
EVIDENCE

1.  Authentication. Real or tangible evidence, in criminal cases (e.g., guns, drugs, ammunition), can be submitted 
to the jury for inspection. Prospective methods of authentication are:

a. Witness testimony; and

b. Chain of custody (particularly evidence that can be altered, confused or misplaced such as analyzed 
controlled substances [e.g., methamphetamine]). In the case of blood samples, chain of custody is sufficient 
where the sample is shown to have no reasonable indication of alteration. People v. Hall (2010) 187 Cal.
App.4th 282, 296-97. It is important to note that the prosecution, in establishing the chain of custody, is not 
required to negate all possibility of tampering. “[W]hen there is only the barest speculation that the evidence 
was altered, it is proper to admit the evidence and let what doubt remains go to its weight.” Id. at 294; see, 
Melendez-Diaz v. Massachusetts (2009) 557 U.S. 305, 311 n.1 (prosecution is not required to call every 
witness “who laid hands on the evidence” when establishing chain of custody). Conversely, if a vital link in 
the chain of possession is not accounted for, making it is as likely as not that the evidence analyzed was not 
the evidence originally received, the reasonable certainty standard is not met and the Court must exclude the 
evidence.

2.  Introducing Real Evidence into Evidence.  The party offering the real evidence has the burden to prove by a 
preponderance of the evidence that the real evidence is what it purports to be. See, EC §403(a).

1.  Authentication. During the course of a trial, evidence of an experiment (conducted either in or out-of-court) 
may be proffered to demonstrate the occurrence of a particular crime. The admissibility of the results of such 
experimental evidence will be dependent on a variety of foundational factors and the manner of its introduction 
into evidence. 

Evidence of an experiment is admissible if: a) the experiment has a tendency to prove or disprove a disputed fact, 
b) conditions of the experiment were substantially similar, c) the qualifications of the person testifying about the 
experiment are sufficiently established, and d) the evidence will not create undue consumption of time, confusion 
of the issues or mislead the jury. People v. Jackson (2016) 1 Cal.5th 269, 342; People v. Zaragoza (2016) 1 
Cal.5th 21, 50.

The admissibility of results of experimental evidence is largely dictated by the Court with a focus on EC §352 
considerations (danger of prejudice, confusion and undue consumption of time). The discretion of the trial judge 
in determining the admissibility of experimental evidence is considerable in light of the fact that the similarity of 
conditions issue is often contested. See, People v. Boyd (1990) 222 Cal.App.3d 541, 565-66; People v. Skinner 
(1954) 123 Cal.App.2d 741, 751. The Court’s decision on this issue will not be disturbed on appeal absent a clear 
abuse of discretion. People v. Jones (2011) 51 Cal.4th 346, 376.

2.  Introducing Experimental Evidence into Evidence. The party offering the experimental evidence has the 
burden to prove by a preponderance of the evidence that the experiment is substantially similar as compared to 
the actual events being portrayed. See, EC §403(a); People v. Bonin (1989) 47 Cal.3d 808, 847.

1.  Authentication. Demonstrative evidence falls within the definition of evidence as set forth in EC §140 as 
comprising “. . . testimony, writings, material objects, or other things presented to the senses that are offered to 
prove the existence or nonexistence of a fact.” Generally, demonstrative evidence is evidence used to assist the 
jury in understanding the substantive evidence by replicating it in some manner. E.g., People v. Duenas (2012) 
55 Cal.4th 1, 25 (demonstrative evidence in form of animation). Demonstrative evidence is liberally permitted 
and can be very effective in communicating to the jury the substance of a case. Trial judges have wide latitude in 
admitting into evidence demonstrative exhibits if they are likely to assist the jury in comprehending the facts of 
the case. See, People v. Mills (2010) 48 Cal.4th 158, 207.

a. Offered for Illustrative Purposes. The authenticity requirements are basic and analogous to laying a 
foundation for a map or diagram (i.e., testimony of a person with personal knowledge and shown to be a 
fair and accurate representation of what it purports to be). It is important to note, however, that if requested 
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RECORDINGS, 
PHOTOGRAPHS, 
MAPS AND 
DIAGRAMS

by counsel, a limiting instruction is required. EC §355. The foundation for demonstrative evidence in an 
illustrative capacity requires that it be a reasonable representation of the evidence illustrated. People v. Jones 
(2011) 51 Cal.4th 346, 375; People v. Gonzalez (2006) 38 Cal.4th 932, 952.  When used as comparable 
evidence to the substantive evidence to illustrate a condition or point, the demonstrative evidence must be 
substantially similar to the substantive evidence. See, People v. Bradford (1997) 15 Cal.4th 1229, 1326-27.

b. Offered as Substantive Evidence. Some varieties of demonstrative evidence can have independent 
significance as substantive evidence (i.e., photographs and recordings). Although often authenticated by a 
witness, it is not necessary and, when no witness is available to authenticate such evidence, the court can 
nevertheless admit it based on other facts substantiating its authenticity. See, People v. Goldsmith (2014) 59 
Cal.4th 258, 267-68; People v. Bowley (1963) 59 Cal.2d 855, 860-61. This is referred to as the “silent witness 
rule. ” Goldsmith, 59 Cal.4th at 267-68.

2.  Introducing Demonstrative Evidence into Evidence. The party offering the demonstrative evidence has the 
burden to prove by a preponderance of the evidence that evidence is substantially similar to the substantive 
evidence being proffered. See, EC §403(a).

CRIMINAL LAW BENCH NOTE: Overview of Computer Simulations and Animation. This 
form of demonstrative evidence is becoming increasing popular with its capability for split screen 
simultaneous display and morphing of actual photographs to create a unique style of animation. 
Establishing a foundation for computer simulations and animations is dependent upon whether or not it 
is being used illustratively as demonstrative evidence or for the demonstration of scientific principles. 

a. Computer Animation. The purpose of a computer-generated animation is not to draw conclusions but 
to simply assist the jury in understanding witness testimony or other substantive evidence. Duenas, 
55 Cal.4th at 20.  As a result, computer animation has been treated as demonstrative, rather than 
substantive evidence.

b. Demonstration of Scientific Principles. If the evidence is being utilized to demonstrate scientific 
principles and the images in the simulation are drawn from the computer itself (not independently 
supported by witness testimony), the results are treated as substantive evidence. Duenas, 55 Cal.4th 
at 20. Foundational requirements can be satisfied through 1) expert testimony, 2) establishing software 
capability regarding the illustration of scientific principles, 3) substantiating that scientific principles 
were properly programmed into the computer, 4) showing that vital data was incorporated into the 
system (lay opinion suffices for this purpose), and 5) validating that the software sufficiently converts 
the images for the object of the simulation or animation (expert witness testimony is essential for this 
purpose).

1.  Authentication. Audio and visual recordings must: a) accurately depict content and b) be devoid of other 
objectionable material in order to satisfy foundational requirements (e.g., the proponent must evince that the 
audiotape or videotape is an accurate portrayal of what it purports to show). People v. Goldsmith (2014) 59 
Cal.4th 258, 267; see, EC §§250, 1400. Authentication is a preliminary fact determination made by the Court 
prior to the admission of the recording, picture or photograph. Authenticity is required for these items only if 
they are admitted into evidence. For instance, if the recording, photograph, map or diagram is used merely to 
refresh the recollection of a witness, it need not be authenticated. See, People v. Seaton (2001) 26 Cal.4th 598, 
658-59 (where a police officer used a tape and transcript to refresh his recollection of a prior interview with the 
defendant).

Audio and visual recordings are considered “writings” and authentication becomes critical in a criminal law 
context (the trial judge has relatively wide discretion to admit or exclude such evidence).

a. Audiotape Recordings (e.g., police officer belt recording) must be authenticated by the: 1) nature of its 
contents, 2) comparison of disputed recording and exemplar of speaker’s voice, or 3) testimony of someone 
who can identify the speaker. They are admissible when it is a reasonable representation of what it claims 
to have recorded. People v. Dawkins (2014) 230 Cal.App.4th 991, 1002; see, EC §§250, 1400. 
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JURY VIEWS
OF SCENE

b. Videotape Recordings (e.g., surveillance video) should be authenticated by testimony of the person who 
observed the subject’s conduct or heard the speaker’s words and can identify the speaker and the subject 
in the video. The test is whether: 1) it is a reasonable representation of what it claims to depict, and 2) its 
use would assist, rather than mislead, the jury. Goldsmith, 59 Cal.4th at 267; e.g., People v. Ibarra (2007) 
151 Cal.App.4th 1145, 1150-51 (in an attempted murder prosecution, the Court appropriately allowed a 
videotape segment of the COPS television program showing the rescue of the victim by law enforcement).

c. Photographs, Maps and Diagrams (e.g., booking photos, pictures of a murder victim, diagram of the 
crime scene) should be authenticated by testimony of a person with personal knowledge. See, People v. 
Chism (2014) 58 Cal.4th 1266, 1303. The item of evidence must be a fair and accurate representation 
of what it purports to be. Goldsmith, 59 Cal.4th at 267; see, EC §§250, 1400. It is not essential that the 
photograph merely elucidate the testimony of a witness. Depending on the circumstances, the photograph 
can stand on its own as comprising independent evidence in the case. The Court’s ruling on the admission 
of photographs is subject to an abuse of discretion standard. See, People v. Cudjo (1993) 6 Cal.4th 585, 
609. See also, People v. Crittenden (1994) 9 Cal.4th 83, 133 (the admission of photographs of a particular 
victim “. . . lies within the broad discretion of the trial court when a claim is made that they are unduly 
gruesome or inflammatory”). Photographs can be authenticated in part by the presumption in EC §1553. 

NOTE
When offering an audio recording into evidence, the proponent must provide (1) a transcript of 
the recording to the court and (2) a transcript and a duplicate of the recording to the opposing 
party. CRC 2.1040(b). The transcript must be filed with the clerk and marked for identification. 
CRC 2.1040(c).

2.  Introducing Photographs and Recordings into Evidence. Because photographs and recordings are considered 
writings under EC §250, the same methods for authenticating a writing apply to photographs an recordings (i.e., 
stipulation, admission, or testimony).

The proponent of a jury view must establish that the view is (a) relevant (i.e., would help the trier of fact) and (b) 
a reasonable representation of the real evidence that it is portraying.  Some of the factors the Court will ordinarily 
consider are whether:

1) the current conditions at the crime scene will be substantially the same as they were at the time of the 
alleged crime, 

2) there is other corroborating evidence sufficiently describing the scene, and 

3) there are practical difficulties in coordinating and conducting the view (e.g., security, transportation, 
costs). People v. Jones (2011) 51 Cal.4th 346, 378; People v. Friend (2009) 47 Cal.4th 1, 47; People v. Price 
(1991) 1 Cal.4th 324, 422 (the Court will consider “whether there are other means of testing the veracity of 
the witness’s testimony, and practical difficulties in conducting a jury view”).  

In criminal cases, witness testimony is permitted during a jury view and the defendant is entitled to be present 
unless such right is personally, knowingly and voluntarily waived. People v. Garcia (2005) 36 Cal.4th 777, 781. 
The trial judge must also be present and his or her absence is considered error. See, PC §1119, Law Revision 
Commission Comments .

The trial judge has broad discretion to allow a jury view but, as a practical matter, it will often be refused due to 
jury transportation difficulties and the propensity that the view will expose the jury to inadmissible evidence. The 
determination of the Court on this issue is subject to an abuse of discretion standard. Friend , 47 Cal.4th at 47.
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LAY OPINION EC §800; FRE 701
1. Foundational Requirements. Lay opinion must be: a) rationally based on the perception of the witness and b) 
helpful to a clear understanding of his or her testimony. Although the trial judge has wide latitude in permitting lay 
opinion testimony, in order to satisfy the foundational standard for such testimony, the facts must be perceived by 
use of the witness’s own senses (by use of non-conclusory or non-inferential language). EC §800(a). Objections 
based on the lack of personal perception of a lay witness are governed by EC §403. See, EC §403(a)(2) (preliminary 
fact is a witness’s personal knowledge concerning the subject matter of his or her testimony).

2. Proper Lay Opinion. Matters within the purview of lay opinion are:

a. Measurements or dimensions;

b. Identity or demeanor of a person (e.g., descriptive marks and physical characteristics [“it sounded like the 
defendant’s voice”; “the guy had a tattoo of a skull and crossbones on his left arm”]), identity of handwriting 
or that a person was “angry”;

c. Speed of a vehicle;

d. A witness’s own intent or state of mind and health (e.g., illness or injury);

e. Mental or physical condition (“she was really upset”);

f. Character evidence;

g. Age;

h. State of another person’s intoxication on alcohol or drugs (“she was staggering all over the place”; “he 
looked strung out”);

i. State of another person’s sanity if the witness is: 1) an intimate acquaintance of the person (EC §870(a)), 
2) a subscribing witness to a writing (EC §870(b)), or 3) someone who otherwise qualifies as a lay witness 
under EC §800 (e.g., a person having sufficient contact with the subject to enable him or her to render an 
opinion helpful to the trier of fact on the issue of sanity) (EC §870(c));

j. Matters of appearance, smell and taste (“he wreaked of beer”);

k. An interrogating officer opining that the defendant did not seem disoriented;

l. A police officer’s comparison of shoes and footprints as being “rationally based on the witness’s perception 
. . . [and] . . . helpful to a clear understanding of his testimony.” People v. Maglaya (2003) 112 Cal.App.4th 
1604, 1608; and

m. Opinion as to Veracity. Lay opinion as to another person’s truthfulness is not proper lay opinion; however, 
a witness may be asked if he or she knows why another witness may be motivated to lie provided there is no 
inquiry made of the witness to speculate on whether the witness is actually lying. See, People v. Chatman 
(2006) 38 Cal.4th 344, 381.

3. Improper Lay Opinion. Inadmissible areas of lay opinion are:

a. Matters outside common experience;

b. Trustworthiness of another witness (subject to permissible testimony that witness may know why another 
has a motive to lie);

c. Medical opinions (as to whether or not a person has a medical condition);
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d. Inquiries involving matters calling for speculation on the part of the witness. See, People v. Thornton 
(2007) 41 Cal.4th 391, 429 (where a witness testified that she believed two individuals in a car were acting 
like they knew each other, the Court concluding that “the question called for a conjectural lay opinion”); and

e. The guilt or innocence of the defendant.

NOTE
The California Supreme Court has recently intimated that an opinion about a person‘s status 
as a current gang member is not a proper subject for lay testimony. See, People v. Jones (2017) 
3 Cal.5th 583, 602.  However, the Court fell short of concluding that lay testimony as to this 
subject matter is categorically impermissible finding instead that the facts of the case did not 
support a sufficient basis for the lay testimony.

FEDERAL COMPARISON
FRE 701 is very similar to California law providing that “[i]f a witness is not testifying 
as an expert, testimony in the form of an opinion is limited to one that is: (a) rationally 
based on the witness’s perception; (b) helpful to clearly understanding the witness’s 
testimony or to determining a fact in issue; and (c) not based on scientific, technical, 
or other specialized knowledge within the scope of Rule 702.” Under FRE 702, the 
opinion of a lay person cannot be based on “scientific, technical, or other specialized 
knowledge” (reserved for expert testimony only).

EC §801; FRE 702
1.  Foundational Requirements. Expert opinion testimony requires: a) subject matter sufficiently beyond common 
experience such that the opinion of an expert would assist the trier of fact, b) that the subject matter is perceived or 
personally known or made known to the witness at or before the hearing, c) the witness have special knowledge, 
and d) that the opinion is based on reliable, but not necessarily admissible matter that is reasonably relied upon 
by an expert in forming an opinion on the subject relating to his or her testimony. People v. Gonzalez (2006) 38 
Cal.4th 932, 944; People v. Olguin (1994) 31 Cal.App.4th 1355, 1371; EC §801. Essentially, the sources of expert 
opinion will be personal knowledge in the area of expertise and facts observed or assumed by the witness (the 
latter of which involve the propounding of hypothetical questions). The Court, in accordance with EC §723, can 
restrict the number of expert witnesses to be called by a party.

FEDERAL COMPARISON
After an expert is duly qualified under the Federal Rules through knowledge, skill, 
experience, training or education, he or she “. . . may testify thereto in the form of 
an opinion or otherwise, if (a) the expert’s scientific, technical, or other specialized 
knowledge will help the trier of fact to understand the evidence or to determine a fact 
in issue; (b) the testimony is based on sufficient facts or data; (c) the testimony is the 
product of reliable principles and methods; and (d) the expert has reliably applied the 
principles and methods to the facts of the case.” FRE 702. In this regard, FRE 702 
is similar to EC §720(a) with the exception that FRE 702 does not contain a parallel 
provision to EC §720(a) which mandates that “[a]gainst the objection of a party, such 
special knowledge, skill, experience, training, or education must be shown before the 
witness may testify as an expert.” Additionally, FRE 703 is comparable to EC §801.

a. Beyond Common Experience. An expert‘s opinion must be sufficiently beyond common experience such 
that it will assist the trier of fact. EC §801(a). The expert’s opinion need not be necessary, only helpful.  
The key question is whether a person of ordinary education and knowledge could arrive at a conclusion as 
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intelligently as the expert witness about the subject matter of the expert‘s opinion. People v. McAlpin (1991) 
53 Cal.3d 1289, 1300.

b.  Subject Matter Perceived or Personally Known. In order for an expert’s opinion to be admissible, the 
matter relied on to form the opinion must be perceived by, personally known to, or made known to the expert 
before or at the hearing. EC §801(b). To satisfy this foundational requirement, counsel can use hypothetical 
questions and an expert can base an opinion on assumed facts provided the hypothetical questions are 
supported by facts shown by the evidence. People v. Boyette (2003) 29 Cal.4th 381, 449. Courts will also 
typically require that 1) although the assumed facts may be disputed, some of the evidence must be supportive 
without being misleading, 2) the assumed facts must not be contrary to proof, 3) the hypothetical question 
may not be based on speculative data or information (there must be sufficient foundational support), and 4) 
material facts may not be omitted. Counsel’s failure to object to an improper hypothetical question waives 
the right to claim the error on appeal. See, EC §353(a).

c.  Opinion Based on Reliable Matter.  The matter relied on by an expert to form an opinion must be of a type 
that may be reasonably relied on by an expert forming an opinion on that subject. EC §801(b). 

1) Inadmissible Evidence.  Expert opinion can be based on material that is not admitted into evidence 
as long as the material is of a type reasonably relied on by experts in the particular field in forming 
their opinions. People v. Gardeley (1996) 14 Cal.4th 605, 618, disapproved on other grounds, People 
v. Sanchez (2016) 63 Cal.4th 665.  However, evidence prohibited under constitutional, statutory, or 
decisional law is considered to be an improper basis for expert testimony. See, Sanchez v. Kern Emerg. 
Med. Transp. (2017) 8 Cal.App.5th 146, 155.

2)  Reliance on Scientific Evidence. If expert testimony is based on new scientific evidence, its 
admissibility will be dependent on a variety of factors. Failure of counsel to object at trial to the scientific 
foundation of particular evidence waives the claim on appeal. See, People v. Cua (2011) 191 Cal.App.4th 
582, 591 (failure to challenge the scientific foundation for admission of evidence at trial in connection 
with a DNA expert’s testimony forfeited the claim on appeal).

(a) California Rule (Kelly Rule)1. In California, where an expert bases his or her 
testimony on the application of a new scientific method it must be shown that: (1) 
reliability of the technique has “gained general acceptance in the particular field,” (2) 
the expert was properly qualified, and (3) correct scientific procedures were utilized 
and followed. People v. Kelly (1976) 17 Cal.3d 24, 30. Once generally accepted in the 
particular field of expertise, any deviation in the procedure employed goes to weight 
and not admissibility.  Most expert testimony is not predicated on the Kelly Rule. In 
order for the Kelly Rule to apply, the opinion must be based on a technique, process, 
or theory that is new to science and law, and only when the unproven technique 
appears to provide some definitive truth that the expert need only accurately recognize 
and relay to the jury. People v. Stoll (1989) 49 Cal.3d 1136, 1156-57; see, People v. 
Jackson (2016) 1 Cal.5th 269, 316 (technique or theory must be meaningfully distinct 
from existing techniques). It exists to protect the jury from unproven theories that 
carry with them a misleading aura of scientific infallibility. People v. Daveggio (2018) 
4 Cal.5th 790, 831. 

(b) Preliminary Alcohol Screening Tests (“PAS”). A law enforcement officer may 
conduct a PAS test in the field during a driving under the influence investigation prior 
to arresting a defendant subject to the his or her statutory right to refuse to submit to 
its administration. The requirements for the use of the PAS test are codified in VC 
§23612. If, after administering the PAS device, an officer testifies that he did not 
comply with Title 17 of the California Code of Regulations, the numerical results of 
the PAS test may only be admitted to demonstrate the presence of alcohol and the 
basis of the officer’s opinion unless there is proof of compliance with a three-part 
test, specifically that: (1) the device was working properly, (2) the test was properly 
administered, and (3) the operator was competent and qualified. If this foundational 
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assessment is satisfied, the numerical results of the PAS test may also be admitted 
as substantive evidence with facts supporting non-compliance with Title 17 of the 
California Code of Regulations going to weight and not admissibility of the evidence. 
See, People v. Williams (2002) 28 Cal.4th 408, 414; People v. Adams (1976) 59 Cal.
App.3d 559, 567. 

FEDERAL COMPARISON
The Court, in determining the “validity” of scientific evidence in federal cases, must 
ensure that all scientific evidence is relevant and reliable and properly applied to 
the facts of the case. A nonexclusive test is applied by the Court under FRE 702. The 
factors generally employed are: a) whether the theory or technique has been tested, 
b) whether the theory or technique has undergone peer review and publication, c) the 
consideration of known or potential rates of error or miscalculation, d) determination 
of the measure or degree of general acceptance in the scientific community, and e) 
whether the focus of the inquiry is solely on the principles and methodology in contrast 
to the conclusions generated by such principles and methodology. Daubert v. Merrell 
Dow Pharmaceuticals, Inc. (1993) 509 U.S. 579, 593-595. The task of the trial judge 
is to determine whether the principles and methods of the expert are more likely than 
not reliable and appropriately and reliably applied to the case.

d.  Expert Qualified.  A person may be qualified as an expert witness through: 1) experience, 2) training, or 3) 
education. Although special knowledge or ability can be obtained through a combination of these methods, 
such consolidation is not imperative. If knowledge or experience is acquired through only one method, the 
witness can be qualified as an expert. The essential requirement for an individual to qualify as an expert is 
that, to the satisfaction of the Court, he or she possesses the “special knowledge, skill, training, or education” 
on a particular subject that is beyond common experience which relates to the opinion expressed by the 
expert. EC §720. If there is a question as to the qualification of a person as an expert witness, this preliminary 
fact determination is made by the trial judge under EC §405 before the individual is permitted to testify 
(preponderance of evidence standard must be met by the proponent). The jury is the final determiner of the 
weight, credibility and value of an expert witness’s testimony after the trial judge makes the initial decision 
regarding admissibility. It is important to note that, unless opposing counsel objects, the qualifications of the 
witness need not be established before the expert opinion is rendered. See, EC §720(a). 

NOTE
The Court has extensive discretion in deciding the expert status of a witness. The key question 
is whether or not, even if the jurors possess some basic knowledge of the subject matter, 
expert opinion testimony would assist the jury. People v. Lindberg (2008) 45 Cal.4th 1, 45. 
The testimony will be excluded only when it would not contribute to the jury’s common pool 
of information. The exercise of the Court’s discretion will not be disturbed on appeal absent 
abuse of discretion. People v. Garcia (2007) 153 Cal.App.4th 1499, 1512. Further, when 
expert testimony is received at trial, the Court has a sua sponte obligation to instruct the jury 
specifying that the members of the jury are not required to accept the opinion as true and 
correct and instead may assess the weight of such opinion evidence as they deem appropriate. 
See, CALCRIM 332 (Expert Witness Testimony) and CALJIC 2.80 (Expert Testimony) and 
CALJIC 2.82 (Hypothetical Questions).

2.  Specific Considerations Relevant to Expert Testimony.  

a.  Judicial Discretion and “Ultimate Issue” Considerations. The Court is afforded considerable discretion 
and oversight over the questioning of an expert to insulate the jury from prejudicial inadmissible hearsay. 
See, People v. Bell (2007) 40 Cal.4th 582, 608, disapproved on other grounds, People v. Sanchez (2016) 
63 Cal.4th 665. An expert’s opinion can relate to the “ultimate issue” to be decided by the trier of fact if 
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otherwise admissible and even if it is the only issue (EC §805; FRE 704(a)). However, such opinion is 
inadmissible if it invades the province of the jury. “The determination whether an expert witness’s opinion 
bears upon or decides an ultimate issue in the case is sometimes a difficult decision, and ‘a large element of 
judicial discretion [is] involved.’” People v. Frederick (2006) 142 Cal.App.4th 400, 412 (quoting People v. 
Wilson (1944) 25 Cal.2d 341). FRE 704(a) is a near mirror image of EC §805.

Additionally, PC §29 bars expert testimony (in the guilt phase of a criminal trial) concerning “a defendant’s 
mental illness, mental disorder, or mental defect . . . as to whether the defendant had or did not have the required 
mental states, which include, but are not limited to, purpose, intent, knowledge, or malice aforethought, for 
the crimes charged.” Such determinations are considered within the purview of the trier of fact (FRE 704(b) 
is comparable to PC §29).

b.  Basis for Expert Opinion.  The Court is the ultimate authority on whether or not certain material is a 
proper basis for expert opinion and, in assessing the matter relied upon by the expert in forming his or her 
opinion under EC §801 (as a type that an expert may reasonably rely), the Court will often focus on the 
elements of reliability and necessity with particular attention paid to the potential speculative nature of the 
subject matter. See, 1 Jefferson, California Evidence Benchbook (4th ed. 2010) §30.49, p. 688). See also, 
Brown v. Ransweiler (2009) 171 Cal.App.4th 516, 529 (confirming that expert opinion cannot be founded on 
conjectural factors or assumptions of fact lacking evidentiary support). A specific and timely objection to the 
admissibility of expert testimony must be made with the Court. See, People v. Partida (2005) 37 Cal.4th 428, 
434-435; EC §353, Law Revision Commission Comments.

1) Subject Matter (Basis) of Opinion. Under EC §802, a witness testifying as an expert, “may” state on 
direct examination the basis (reasons and matter) for his or her opinion. “However, the court may require 
a witness to state the facts observed before stating his opinion.” EC §802, Law Revision Commission 
Comments. This discretion is exclusive to the Court and an opposing party cannot necessitate that a 
witness state the basis for the opinion before expressing the opinion (FRE 705 is in accord with EC 
§802). As a gatekeeper, the court may inquire into not only the type of material the expert relies on but 
also whether that material actually supports the expert’s reasoning. Sargon Enters. v. University of S. 
Cal. (2012) 55 Cal.4th 747, 771.  Typically though, the Court will be highly sensitive to the prospect that 
a particular expert opinion may be founded on improper matter and will often afford the opposing party 
the opportunity to conduct a voir dire examination of the witness before allowing the opinion testimony 
to proceed. This is a critical factor for the Court to consider because, under EC §803, it must proscribe 
the opinion upon proper objection or motion to strike when improper matter has had a significant effect 
on the opinion. “Whether or not the opinion should be held inadmissible or stricken will depend in a 
particular case on the extent to which the improper considerations have influenced the opinion.” EC 
§803, Law Revision Commission Comments.  The role of the Court is to evaluate whether the basis 
evidence is reasonable, reliable and logical; however, it must not weigh the probative value of an opinion 
or substitute its own opinion for the expert’s opinion. Sargon Enters, 55 Cal.4th at 772.

2) Reliance of Expert Opinion on Inadmissible Material. It is not unusual on direct examination for an 
expert opinion to be grounded on inadmissible material provided such material is the type reasonably 
relied upon by experts and the expert refrains from furnishing the details of such matter to the jury. 
People v. Bell (2007) 40 Cal.4th 582, 608, disapproved on other grounds, People v. Sanchez (2016) 
63 Cal.4th 665; People v. Coleman (1985) 38 Cal.3d 69, 92, disapproved on other grounds, People 
v. Sanchez (2016) 63 Cal.4th 665; e.g., People v. Dean (2009) 174 Cal.App.4th 186, 199-200 (in a 
civil mental health hearing under the Sexually Violent Predator Act, general expert testimony as to the 
qualifying offense and based on state hospital reports was allowed). It is significant that, if an expert 
witness is utilizing hearsay to base his or her opinion, there must be circumstances of reliability and 
necessity. “Although an expert may base an opinion on hearsay, the trial court may exclude from the 
expert’s testimony ‘any hearsay matter whose irrelevance, unreliability, or potential for prejudice 
outweighs its proper probative value.’” People v. Pollock (2004) 32 Cal.4th 1153, 1172 (quoting People 
v. Montiel (1993) 5 Cal.4th 877). See, e.g., People v. McWhorter (2009) 47 Cal.4th 318, 361-62 (where 
the Court disallowed expert testimony grounded on unreliable hearsay evidence, speculative facts and 
insufficient foundation). 
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Traditionally, an out-of-court statement that was admitted to support the basis of an expert’s opinion 
was not admitted for its truth and thus was not considered hearsay. See, People v. Gardeley (1996) 
14 Cal.4th 605, 618-19, disapproved, People v. Sanchez (2016) 63 Cal.4th 665. Furthermore, if the 
circumstances were such that the inadmissible material could be considered by the jury improperly, a 
curative instruction was generally appropriate to direct the jury to consider the statement only as the 
basis for the expert’s opinion and not for its truth.  Bell, 40 Cal.4th at 608; see also, CALCRIM 303 
(Limited Purpose Evidence in General) and CALJIC 2.09 (Evidence Limited as to Purpose).  However, 
in People v. Sanchez the California Supreme Court held that case-specific facts related to the jury as 
the basis for an expert’s opinion are, in fact, admitted for their truth and are consequently subject to 
both the hearsay rule and the Confrontation Clause. People v. Sanchez (2016) 63 Cal.4th 665, 686; see, 
People v. Williams (2016) 1 Cal.5th 1166, 1200.  Case-specific facts are facts relating to the particular 
events and participants alleged to have been involved in the case being tried. Sanchez, 63 Cal.4th at 676; 
e.g., People v. Iraheta (2017) 14 Cal.App.5th 1228, 1249-51 (expert opinion that defendant was a gang 
member based on inferences from field identification cards of non-testifying officers was case-specific 
hearsay).  Therefore, an expert cannot relate as true case-specific facts in hearsay statements unless they 
are otherwise established by independent evidence or satisfy a recognized hearsay exception. Sanchez, 
63 Cal.4th at 684-85.  Sanchez made it clear, however, that an expert can testify as to “background 
information” regarding his knowledge and experience to help the jury understand case-specific facts. Id. 
at 676. In addition, in rejecting the historical use of a curative instruction in these cases, the California 
Supreme Court concluded that the use of limiting instructions is inadequate to cure any hearsay or 
confrontation issues that would arise from the admission of expert basis evidence. Sanchez, 63 Cal.4th 
at 684.    

3) Opinion of Non-Testifying Expert as Basis for Opinion. Subject to the principles articulated in Sanchez, 
an expert may base his or her opinion (in its entirety or partially) on the opinion of a non-testifying 
expert on the subject matter of the opinion; provided, however, no details, inclusions or compendium 
of the reports of such expert are discussed or provided by the witness. See, e.g., People v. Campos 
(1995) 32 Cal. App. 4th 304, 308. Of course, subject to this limitation, an expert witness can explain 
on direct examination his or her reliance on particular matters contributing to the culmination of the 
opinion. As for the expert substantiating his or her opinion on the opinion of a third party, EC §804(a) 
provides that an adverse party may call and examine the authors of statements relied upon by the expert 
as the underlying basis for the expert opinion “as if under cross-examination concerning the opinion 
or statement.” It is critical to recognize that EC §804(b) exempts from the statute an individual whose 
statement or opinion relied upon by the expert is: a) a party, b) a person identified with a party (per EC 
§776(d)), or c) a witness who has testified in the action relating to the subject matter or the statement 
relied upon by the expert. 

c.  Cross-Examination of the Expert Witness. Under EC §721(a), “a witness testifying as an expert may be 
cross-examined to the same extent as any other witness and, in addition, may be fully cross-examined as to 
(1) his or her qualifications, (2) the subject to which his or her expert testimony relates, and (3) the matter 
upon which his or her opinion is based and the reasons for his or her opinion.” The expert witness may also be 
cross-examined concerning compensation paid or to be paid to the expert (considered relevant to credibility 
and weight of the witness’s testimony) (EC §722(b)) as well as whether he or she testifies predominantly for 
one side or the other. 

1) Scope of Cross-Examination of Expert Witness. The parameters of the cross-examination of an expert 
witness is extensive and counsel is permitted wide latitude into areas for the purpose of challenging 
the expert’s credibility such as whether the expert considered information and materials inconsistent or 
conflicting with his or her opinion or possessed knowledge about other treatises or articles relevant to the 
opinion not referred to on direct examination. People v. Henriquez (2017) 4 Cal.5th 14, 26. In contrast 
to lay opinion, cross-examination of an expert witness is not restricted by the precept that (with the 
exception of issues relating to credibility) inquiries on cross-examination must remain “within the scope 
of the direct examination.” See, EC §773(a); People v. Loker (2008) 44 Cal.4th 691, 738-39. 

2) Cross-Examination Concerning Inadmissible Material Relied Upon in Direct Examination. The details 
of inadmissible hearsay, whether comprising a scientific, technical, or professional text, treatise, journal 
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or similar publication, may not be revealed on direct examination (i.e., the expert can state the title of 
publications but not content). However, on cross-examination, counsel may delve into such details in 
addition to all content of the inadmissible material with the witness (which may include statements made 
by the defendant to the expert), even though they may have the proclivity to impeach the expert witness’s 
testimony, subject to the Court’s discretion under EC §352. However, by proceeding in such a manner 
on cross-examination, counsel opens the door for opposing counsel to examine the witness on re-direct 
examination as to the content of the material as well. 

3) Cross-Examination on Scientific Tests or Publications. Under EC 721(b), the content of scientific 
texts or publications is not a proper subject for cross-examination unless the publication: a) was relied 
upon, considered or referred to by the witness, b) has been admitted into evidence (in which case 
pertinent excerpts or sections of the work can be read into evidence but not received as exhibits), or c) 
has been established as a reliable authority by the witness’s testimony or judicial notice. If an expert 
testifies that he or she considered or referred to but did not rely upon a particular publication, inquiry 
on cross-examination should include why, after considering the material, the expert declined to rely 
on the publication. “An expert’s reasons for not relying on particular publications that were referred 
to or considered by him while forming his opinion may reveal important information bearing upon the 
credibility of his testimony.” EC §721, Law Revision Commission Comments. 

FEDERAL COMPARISON
The Federal Rules are comparable to California law (EC §721) in the context of 
cross-examination of experts on publications deemed reliable authorities with one 
exception. EC §721 is applicable only to cross-examination of the expert witness 
while its companion federal rule appertains to both direct and cross-examination. 
FRE 803(18) (where “the statement is called to the attention of an expert witness on 
cross-examination or relied on by the expert on direct examination”).

3. Disclosure of Expert Witness in Criminal Cases. A party in a criminal case can require its opponent to disclose 
the names and addresses of anticipated witnesses at trial, such as those intended by the attorney to call at trial 
(PC §§1054.1(a), 1054.3(a)(1)), as well as any reports and statements made by experts with respect to the case 
(PC §§1054.1(f), 1054.3(a)(1)). This includes the results of tests and examinations that a proponent intends to 
offer as evidence at trial (PC §§1054.1(f), 1054.3(a)(1)). These reciprocal discovery obligations can be ordered 
by the Court and a party’s failure to disclose such information of an expert witness can result in exclusion of his 
or her testimony at trial; provided, however, “all other sanctions have been exhausted.” PC §1054.5(c); People 
v. Jackson (1993) 15 Cal.App.4th 1197, 1203. However, “[n]either the defendant nor the prosecuting attorney is 
required to disclose any materials or information which are work product . . . or which are privileged pursuant 
to an express statutory provision, or are privileged as provided by the Constitution of the United States.” PC 
§1054.6.

4. Specific Areas of Expert Testimony in Criminal Cases. The expert’s testimony may not interfere with the proper 
role of the trier of fact (e.g., legal issues or conclusions of law). Typically, expert opinion testimony is not subject 
to the Kelly rule in criminal cases. The suitability of expert testimony in criminal cases is based upon a variety of 
factors. Several case and fact specific examples are provided below.

a. Proper Expert Opinion. Appropriate areas of expert testimony in criminal cases are:

1) Crime scene reconstruction (People v. Farnam (2002) 28 Cal.4th 107, 162-63).

2) Medical examiner opinion that a victim was kneeling next to perpetrator when shot (People v. 
Robinson (2005) 37 Cal.4th 592, 631-32).

3) Time and cause of death as well as the circumstances surrounding the infliction of the injury as 
reflected in an autopsy (People v. Steele (2002) 27 Cal.4th 1230, 1246-49).
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4) Testimony as to the general psychological elements that could lead a person to make a false confession 
to law enforcement (People v. Page (1991) 2 Cal.App.4th 161, 85-86).

5) In domestic violence cases, testimony on why victims recant so long as there is independent 
foundational evidence of domestic violence (People v. Brown (2004) 33 Cal.4th 892, 905-06).

6) In drug cases, testimony by a qualified police officer that a particular controlled substance was 
possessed for sale in contrast to personal use (People v. Harvey (1991) 233 Cal.App.3d 1206, 1221-22, 
admitting a police officer’s opinion testimony concerning certain practices often associated with cocaine 
sales; but see, People v. Chakos (2007) 158 Cal.App.4th 357, 367-68, where the Court stated that the 
expert witness must have the capability of exhibiting the difference between modes of possession from 
modes of sale in order to allow the opinion evidence).

7) Testimony by a doctor that a child has been a sexual assault victim by virtue of observing physical 
damage and abnormalities to the child (People v. Mendibles (1988) 199 Cal.App.3d 1277, 1292-98).

8) Evidence of Battered Women’s Syndrome (intimate partner battering) subject to relevance and 
expert qualification requirements (EC §1107; see also, People v. Riggs (2008) 44 Cal.4th 248, 293-94, 
permitting an expert to testify that the defendant’s wife, in failing to attempt to prevent a murder or 
reporting the crime to the authorities and then staying with the defendant after the murder, was consistent 
with battered women’s syndrome).

9) Evidence of Battered Child Syndrome.

10) Testimony that a particular crime was gang related can be admissible (subject to reliability 
prerequisites) if it would assist the trier of fact in understanding the culture of street gangs “and an 
expert witness may rely on hearsay as the basis for an opinion so long as the hearsay is reliable” even if 
the hearsay statements are made by gang members (People v. Williams (2009) 170 Cal.App.4th 587, 621; 
see also, People v. Hill (2011) 191 Cal.App.4th 1104, 1120-21 (holding that a gang expert, in giving an 
opinion, can rely on inadmissible evidence regarding a gang member’s motivation to kill a police officer 
when based on his expertise in gang culture, habits, and expectations).

11) Whether members of a criminal street gang would threaten or intimidate people who testify against 
the gang (People v. Gonzalez (2006) 38 Cal.4th 932, 945-46).

12) Gang culture, habits and psychology including interpretation of insignias and graffiti (People v. 
Lindberg (2008) 45 Cal.4th 1, 46-47; People v. Phung (2017) 9 Cal.App.5th 866, 872).

13) The meaning of gang terminology (People v. Champion (1995) 9 Cal.4th 879, 924).

b. Improper Expert Opinion. Inappropriate areas of expert testimony in criminal cases are:

1) Opinions as to the trustworthiness of witnesses (veracity). See, People v. Curl (2009) 46 Cal.4th 339, 
359-60 (no expert testimony allowed to assess the credibility of an in-custody informant).

2) Testimony regarding the defendant’s mental state in the guilt phase of a criminal trial. PC §29; see 
also, FRE 704(b) (e.g., no testimony as to the capacity to form specific intent or psychiatrist testimony 
as to whether defendant did or did not have a mental state or condition that constitutes an element of the 
crime charged or of a defense). 

3) Opinions relating to innocence, guilt or culpability or based on speculative evidence. See, People v. 
Coffman and Marlow (2004) 34 Cal.4th 1, 77 (“A witness may not express an opinion on a defendant’s 
guilt”); People v. Richardson (2008) 43 Cal.4th 959, 1007-09 (the Court finding expert testimony 
regarding rates of water drainage in a drowning case too conjectural).

4) Opinions of the subjective intent and knowledge of gang members in a gun conspiracy case (People 
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CONDITIONAL
EXAMINATIONS

v. Killebrew (2002) 103 Cal.App.4th 644, 658, the Court also listing several areas of permissible 
inquiry; see also, People v. Ramon (2009) 175 Cal.App.4th 843, 851-52, where the Court opined that the 
prosecution’s expert merely speculated, without a satisfactory factual basis, that the defendant committed 
the crime with the specific intent to promote, further, or assist criminal conduct by gang members).

5) In the context of a gang enhancement (PC §186.22), conclusory testimony by a gang expert is not 
permitted as to the nature of the subject gang’s “primary activities” (In re Alexander L. (2007) 149 Cal.
App.4th 605, 611-12).

6) Unsubstantiated gang expert opinion as to the commission of a crime being gang related cannot be 
based entirely on speculation and is insufficient to prove a gang enhancement and cannot be sustained 
exclusively on the defendant’s status as a gang member and later commission of crimes (See, People v. 
Ochoa (2009) 179 Cal.App.4th 650, 662).

7) Conclusions of law (e.g., that the defendant has the characteristics of someone who would physically 
batter his or her spouse).

(8) Opinions as to the credibility of testimony of prison inmates (People v. Johnson (1993) 19 Cal.
App.4th 778, 787).

9) Psychological “[p]rofile evidence is generally inadmissible to establish guilt” (People v. Robbie 
(2001) 92 Cal.App.4th 1075, 1084).

10) Subject matter not sufficiently beyond the common knowledge of the jury (People v. Brown (2001) 
96 Cal.App.4th Supp. 1, 36). 

Although this treatise is primarily centered on the practice of criminal law, the various approaches to depositions 
and out-of-court examinations in civil and criminal cases are outlined below to provide the practitioner with a 
complete understanding of the distinction and contrasts applicable to the various methodologies available under 
both disciplines of law.

1. Civil Cases (CCP §2025.620). The rules applicable to depositions in civil cases are as follows:

a. An adverse party can use “for any purpose a deposition of a party to the action.” CCP §2025.620(b).

b. Any party may for any purpose use the deposition of a person if the witness is unavailable (“[a]bsent from 
the trial or other hearing.”) CCP §2025.620(c)(2)(D), EC §1291 and EC §240.

c. An expert video deposition is allowed “of a treating or consulting physician or of any expert witness even 
though the deponent is available to testify.” CCP §2025.620(d) (but see, notice requirements under CCP 
§2025.220).

d. A deposition can be used for any purpose if the deponent “resides more than 150 miles from the place of 
the trial or other hearing.” CCP §2025.620(c)(1).

2. Criminal Cases (PC §§1335-1362). Depositions as utilized in a civil context are not available in criminal cases 
due to a defendant’s Sixth Amendment right of confrontation. As a consequence, “conditional examinations” of 
a witness in criminal matters are permitted under certain circumstances in accordance with the following legal 
authority:

a.  Grounds for “conditional examinations.” A conditional examination of a witness in criminal matters are 
permitted if a party evinces that the witness is: 

1) A material witness in a prosecution for a “serious felony” (as referenced in PC §1335(e)(2)), or 
domestic violence (as defined by PC §13700(b)), or in a capital case provided “there is evidence that the 
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life of the witness is in jeopardy.” PC §1335(b);

2) About to leave the state. PC §1336(a);

3) Sick or infirm resulting in a doubt as to his or her ability to testify. Id.;

4) Sixty-five (65) years or older. Id.;

5) A dependent adult as defined under PC §1336(c). PC §1336(a); or

6) Being dissuaded by the defendant or a person acting on the defendant‘s behalf from cooperating 
with the prosecutor or testifying at trial by intimidation or physical threat and the defendant has been 
charged with either domestic violence or human trafficking under PC §236.1 (PC §§1335(d), 1335(c)
(1)) or the a material witness is under the direct control of the defendant or another person involved in 
human trafficking and the defendant has been charged with human trafficking under Pen. C. §236.1. PC 
§1335(c)(2).

b. Procedures for Conditional Examinations. The procedures and application for conditional examinations 
are set forth under PC §§1337-1344 and the opposing party must be given three days’ notice of the application. 
The examination must be held before a magistrate, recorded by a court reporter (or videotaped), “reduced to 
a writing,” sealed and forwarded to the court clerk. 

c. Reading of the Conditional Examination. The examination memorializing a witness’s testimony may be 
read (or a videotape shown) by either the prosecution or defense at trial so long as there is a sufficient 
showing of witness “unavailability” prescribed under EC §240. PC §1345.  Counsel can object to questions 
or answers contained in the examination or video recording on the same basis as if the witness had been 
examined orally in court. PC §1345.

d. Out of State Witnesses. The rules for conditional examinations applicable to out-of-state material witnesses 
are contained in PC §§1349-1362.

EC §§451, 452, 453; FRE 201
When a court takes judicial notice of a matter, it is treated as true for purposes of proof.  People v. Moore (1997) 
59 Cal.App.4th 168, 185.  However, just because judicial notice is taken of a matter, admissibility still requires 
that the matter be relevant to the case, fall within the confines of a statutory provision or case law authorizing such 
judicial notice and withstand scrutiny under EC §352.  People v. Rowland (1992) 4 Cal.4th 238, 268 n.6.  Under 
EC §456, if the Court denies a request for judicial notice, the parties “shall at the earliest practicable time” be 
apprised of the Court’s decision on the record.

FEDERAL COMPARISON
FRE 201 provides that the matters subject to judicial notice are those “not subject 
to reasonable dispute because it: (1) is generally known within the trial court’s 
territorial jurisdiction; or (2) can be accurately and readily determined from sources 
whose accuracy cannot reasonably be questioned.” In contrast to FRE 201(c) (which 
requires that a party affirmatively request from the Court that it take mandatory 
judicial notice), EC §451 confers upon the Court a direct obligation to take judicial 
notice sua sponte as to matters delineated in the statute regardless of a party’s request. 

In assessing the viability of judicial notice of certain facts, a careful analysis of the types of judicial notice 
and evaluation of other related and collateral matters should be pursued. Specifically, consideration should 
be attentively given to: 1) matters warranting mandatory judicial notice, 2) matters justifying discretionary 
(permissive) judicial notice, 3) mandatory judicial notice of noted discretionary matters, 4) informational sources 
available to the Court for judicial notice, 5) counsel’s right to be heard on the propriety of judicial notice of a 
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matter, and 6) the potential applicability of the Criminal Convictions Record Act (EC §452.5).

1. Mandatory Judicial Notice. Matters necessitating mandatory judicial notice include California and U.S. law 
and regulations, Federal Rules of practice and pleading and “universally known facts” (facts known to persons of 
ordinary and reasonable intelligence and knowledge). EC §451. 

The following are the matters that must be judicially noticed under EC §451:

a. California and federal law. EC §451(a) contemplates that judicial notice be taken of the decisional, 
constitutional and statutory law of California and the United States.

b. Charter provisions of California cities and counties. EC §451(a).

c. Regulations of California and federal agencies. EC §451(b) specifies that judicial notice be taken of the 
regulations adopted by California agencies and properly filed with the Office of the Secretary of State. It also 
requires California courts to judicially notice documents published in the Federal Register. 

d. Rules of court. The rules of the California and federal courts which are required to be judicially noticed 
under subdivisions EC §451(c) and EC §451(d) are, or should be, familiar or easily ascertainable from 
materials plainly available to the Court. 

e. State Bar Rules of Professional Conduct. EC §451(c).

f. Words, phrases, and legal expressions. EC §451(e) requires the Court to take judicial notice of “the true 
signification of all English words and phrases and of all legal expressions.” 

g. “Universally known” facts. EC §451(f) requires the Court to take judicial notice of indisputable facts and 
propositions universally known. A fact known among persons of reasonable and average intelligence and 
knowledge will satisfy the “universally known” criteria; e.g., People v. McDonald (2006) 137 Cal.App.4th 
521, 538 (universally known that unpleasant consequences would follow from permitting people to urinate 
in public at will).  It is also of note that, in assessing whether or not a fact is “universally known,” it is 
acceptable to consider outside sources. See, EC §451, Law Revision Commission Comments. 

2. Discretionary (Permissive) Judicial Notice. As a general proposition, the Court in its discretion may take 
judicial notice of certain matters including, without limitation, laws of other states, rules of court, “common 
knowledge within the territorial jurisdiction of the court,” court records and verifiable facts even in the absence of 
a request by a party. EC §452. This discretionary authority on the part of Court is dependent on the accessibility 
of the necessary information without resort to the consultation, involvement or assistance of the parties. See also, 
EC §452, Law Revision Commission Comments. To the extent certain matters are not encompassed within those 
specified in EC §451 (mandatory judicial notice), the following matters are subject to discretionary judicial notice 
by the Court:

a. The decisional, constitutional, and statutory law of any state of the United States. EC §452(a).  Under EC 
§220, “state” includes any state, district, commonwealth, territory, or insular possession.

b. The resolutions and private acts of the United States Congress and the California Legislature. EC §452(a). 

c. Regulations, ordinances, and similar legislative enactments. Judicial notice may be taken of regulations 
and legislative enactments issued by or under the authority of the United States or of any state, territory or 
possession of the United States, including public entities of the United States but not published in the Federal 
Register. EC §452(b). 

d. Official acts of the legislative, executive, and judicial departments. EC §452(c) provides for discretionary 
judicial notice of official acts of the legislative, executive, and judicial departments of the United States, 
California and of any state of the United States (e.g., administrative orders, findings and records); e.g., 
People v. Chavez (2018) 22 Cal.App.5th 663, 708 (judicial notice taken of documents relating to legislative 
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history of amendment to firearm enhancement sentencing statute (Senate Bill 620). 

e. Court records and rules of court. EC §452(d) and EC §452(e) set forth the bases for permissive judicial 
notice of the court records and rules of court of: 1) any court in California, or 2) any court of record of the 
United States or of any state, territory or possession of the United States; e.g., People v. Araujo (2016) 
243 Cal.App.4th 759, 762 n.2 (court properly took notice of probation report). However, when considering 
documents that have been judicially noticed, the truth of the factual matters asserted in those documents, 
which may contain hearsay statements, cannot be judicially noticed. See, Rea v. Blue Shield of Cal. (2014) 
226 Cal.App.4th 1209, 1223.

f. Foreign law. EC §452(f) establishes the grounds for discretionary judicial notice of the law of organizations 
of nations, foreign nations, and public entities in foreign nations. 

g. Matters of “common knowledge” and verifiable facts. Facts and propositions that are of such common 
knowledge within the territorial jurisdiction of the court that they cannot reasonably be the subject of dispute 
are subject to judicial notice. EC §452(g). The focus for the Court in determining if a certain fact is one of 
“common knowledge” within its territorial jurisdiction is whether or not the fact is one of local understanding 
and indisputability.  The territorial jurisdiction of a Court is considered the county in which a superior court 
is located.   EC §452, Law Revision Commission Comments.  This is distinguishable from indisputably and 
“universally known” facts requiring mandatory judicial notice by the Court as prescribed under EC §451(f). 

h. Indisputable facts immediately ascertainable by reference to sources of reasonably indisputable accuracy. 
Judicial notice can be taken of facts and propositions that are not reasonably subject to dispute and are capable 
of immediate and accurate determination by reference to sources of reasonably indisputable accuracy (even 
though it may not be a matter of common knowledge). EC §452(h).  Sources of reasonably indisputable 
accuracy include periodicals, texts, and treatises and also persons knowledgeable in the subject area under 
consideration by the Court.  EC §452, Law Revision Commission Comments.  

3. Mandatory Judicial Notice of Noted Discretionary Matters. A Court must take judicial notice of the matters 
listed above (permissive or discretionary matters of judicial notice) if a party: 

a. requests from the Court that it take judicial notice (EC §453);

b. gives its opponent sufficient notice of the request thereby affording the adverse party appropriate 
preparation time to dispute the request (EC §453(a); see, Creed-21 v. City of San Diego (2015) 234 Cal.
App.4th 488, 520); 

c. provides to the Court the sufficient information to permit it to take judicial notice of the matter (EC 
§453(b); and 

d. convinces the Court both that the matter is a proper subject for judicial notice under EC §452 as well 
as of the tenor of the matter to be judicially noticed. See, EC §453; see also, EC §453, Law Revision 
Commission Comments. 

The burden is on the party requesting that judicial notice be taken of a particular matter which encompasses the 
responsibility to furnish to the Court with sufficient information and material necessary to permit it to contemplate 
the request. Whether the information supplied is sufficient is case specific and could range from providing copies 
of documents or excerpts of materials to the receipt of original documents or expert testimony. See, EC §453, Law 
Revision Commission Comments.  
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IN LIMINE
MOTIONS/
PRELIMINARY
FACT
DETERMINATIONS

FEDERAL COMPARISON
FRE 201(c)(2) provides that “[a] court must take judicial notice if requested by a party 
and supplied with the necessary information.” As such, FRE 201(c) is provisionally 
correlative to EC §453 in transforming discretionary judicial notice to mandatory 
judicial notice upon the request of a party.

4. Informational Sources Available to the Court for Judicial Notice Determinations. Under EC §454(a)(1) a 
Court, when assessing the suitability of taking judicial notice or the tenor of the matter noticed under either EC 
§451 or EC §452, “[a]ny source of pertinent information, including the advice of persons learned in the subject 
matter, may be consulted or used, whether or not furnished by a party.” EC §454(a)(1). As a general proposition, 
the Court may refer to books, documentary materials or seek expert advice and appoint an expert accordingly 
under EC §460. If expert advice is sought by the Court on a matter of foreign law, it must be provided in writing 
and received in open court. EC §454(b).

5. Counsel’s Right to be Heard on the Propriety of Judicial Notice of Matter. EC §455(a) provides that the parties 
must be afforded a reasonable opportunity to present information to the Court considering taking judicial notice 
of a matter under either EC §451(f) (“universally known” facts) and EC §452 (discretionary judicial notice) 
relevant to the “propriety of taking judicial notice” and the “tenor” of the matter to be noticed. This right to 
present information must be availed to the parties before the jury is instructed or before the cause is submitted to 
the Court for decision. The notice and hearing provisions of EC §455 are strictly limited to matters that are “of 
substantial consequence to the determination of the action.” This confers upon the trial judge broad discretion 
to take judicial notice of a fact, without a hearing on the appropriateness of judicial notice, when this standard is 
not met.

FEDERAL COMPARISON
The provisions of FRE 201(e) are analogous to EC §455 with regard to the opportunity 
to be heard on the propriety of the Court taking judicial notice of a fact. However, the 
rule is different in its requirement that a party make a “timely request” in order to be 
given a hearing on this issue. FRE 201(e). Further, in federal cases, the Court may 
take judicial notice of a matter at “any stage of the proceeding.” FRE 201(d).

NOTE
EC §452(c) and EC §452(d) are interpreted as including computer generated records of certified 
criminal convictions under the provisions of EC §452.5 (Criminal Convictions Record Act). 
Thus, the Court may take judicial notice of such computer generated official court records. EC 
§452(a). Under EC §452.5(b), a record of conviction satisfying the certification requirements of 
EC §1530(a) is admissible under the Official Records exception to the hearsay rule (EC §1280) 
“to prove the commission, attempted commission, or solicitation of a criminal offense, prior 
conviction, service of prison term, or other act, condition, or event recorded by the record.” 
See, People v. Martinez (2000) 22 Cal.4th 106, 138.

Preliminary facts are defined in EC §400 as facts “the existence or nonexistence of which depends the admissibility 
or inadmissibility of evidence.” EC §401 states that proffered evidence “means evidence, the admissibility or 
inadmissibility of which is dependent upon the existence or nonexistence of a preliminary fact.” These definitions 
are of critical importance in the context of preliminary fact determinations made in EC §402 hearings (most 
hearings conducted to resolve preliminary fact enquiries traditionally fall under the auspices of EC §402). 

When a preliminary fact is confuted, the establishment of the preliminary fact should be decided at a hearing 
before the jury is selected (to avoid delays at trial) as prescribed under EC §402. The motion is designed to 
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preclude certain evidence viewed by the Court as unduly prejudicial. 

Some situations where a motion in limine would be appropriate in the criminal law context are to decide the 
admissibility of the criminal record of the defendant (or a witness), to determine the constitutionality of an ad-
mission or confession of the defendant or whether to admit certain physical evidence (e.g., photographs, blood 
stained clothing, etc.). 

FEDERAL COMPARISON

FRE 104(a) permits inadmissible evidence (including hearsay statements) other than 
privileged information to be used in determining preliminary fact questions. It pro-
vides that “[t]he court must decide any preliminary question about whether a witness 
is qualified, a privilege exists, or evidence is admissible. In so deciding, the court is 
not bound by evidence rules, except those on privilege.” This is in stark contrast to 
California law which mandates that only admissible evidence can be used at EC §402 
hearings. 

1. EC §402 Preliminary Fact Determinations. These hearings involve procedures for foundational and other 
preliminary facts (e.g., credibility of witnesses) as opposed to issues within the purview of the jury. EC §402 
hearings are frequently held to resolve the following issues:

a. Voir dire of a particular witness (e.g., qualifications of expert witness, witness veracity).

b. Miranda violations. 

c. Potentially cumulative witness testimony.

d. Admissibility of uncharged crimes in the penalty phase of a capital case.

CRIMINAL LAW BENCH NOTE: In criminal cases dealing with Miranda violations, motions to 
suppress (those involving the defendant’s confession or admission and the admissibility thereof) shall 
be heard outside the presence of the jury when requested by any party. EC §402(b)); People v Charles 
(2015) 61 Cal.4th 308, 320. However, case law has held that in situations where no request is made by ei-
ther party, absent unusual or extraordinary cases, an abuse of discretion by the judge would ensue where 
the jury is not excused. See, People v. Torrez (1987) 188 Cal.App.3d 723, 733. Otherwise, a hearing on 
the admissibility of evidence is a decision within the discretion of the Court. See, People v. Williams 
(1997) 16 Cal.4th 153, 196-97 (finding that the Court was within its discretion in failing to conduct an 
EC §402 hearing outside the jury’s presence on the question of gang evidence). As a practical matter, 
and in an abundance of caution, the Court should ordinarily grant a party’s request for a hearing on the 
admissibility of proposed evidence outside the presence of the jury when there is a significant danger or 
propensity for prejudice. 

Therefore, determination of a preliminary fact involving the voluntariness of a confession or admission (i.e., 
whether or not it was made in violation of any constitutional right) is one to be made by the Court (pursuant to EC 
§405) prior to exposure to the jury necessitating that any hearing with regard to the voluntariness of a confession 
or admission be conducted outside the presence of the jury. “[A]n objection on any ground involving voluntari-
ness triggers the duty to hold a hearing on the issue of voluntariness. Objections to voluntariness can be based 
on many grounds: failure to give Miranda warnings, inadequate waiver of Miranda rights, promises of leniency, 
infliction of physical harm, etc.” People v. Guitierrez (1986) 177 Cal.App.3d 92, 97 (overruling an objection to a 
confession based on prejudice in contraposition to an objection founded on lack of voluntariness). Furthermore, 
the Court does not have a sua sponte obligation to hold a hearing on the voluntariness of a confession or admis-
sion.
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FEDERAL COMPARISON
FRE 104(c) states that “the court must conduct any hearing on a preliminary question 
so that the jury cannot hear it if: (1) the hearing involves the admissibility of a confes-
sion; (2) a defendant in a criminal case is a witness and so requests; or (3) justice so 
requires.”  As such, the Federal Rules are similar to California law on the requirement 
of a preliminary fact hearing when subjected to these issues.

2. EC §403 Preliminary Fact Determinations. In EC 403 hearings, a determination is made by the trial judge to 
admit evidence if sufficient to sustain a finding of a preliminary fact but the jury is the final authority as to the 
existence of the preliminary fact. The judge merely decides if there is evidence sufficient to permit the jury to 
decide the question. Unless the jury is persuaded that the preliminary fact exists, it is not permitted to consider 
the evidence.

EC §403 hearings are appropriate when the preliminary fact is or involves: a) the relevance of the evidence 
(where such evidence is dependent on the preliminary fact), b) the personal knowledge of a witness relating to 
his or her testimony, c) the authenticity of a writing, and d) whether or not the evidence being proffered is a state-
ment (or conduct) of a person, the preliminary fact of which is whether or not the statement was made (or certain 
conduct occurred). EC §403(a). These matters are traditionally regarded as jury questions. Falling within these 
categories necessitating an EC §403 hearing are: a) the identity of a hearsay declarant, b) the personal perception 
of a lay opinion witness, and c) the assessment or the admissibility of the admission of a party, an adopted admis-
sion (e.g., proof that a party had knowledge of the content of another person’s hearsay statement) an authorized 
admission (e.g., a witness’s authorization to speak on behalf of the party), admission of a co-conspirator or evi-
dence of the existence of a conspiracy. See, EC §403, Law Revision Commission Comments.
 

a. Standard of Proof – Preponderance of the Evidence. The party presenting the evidence has the burden 
of substantiating the existence of the preliminary fact. “[T]he proffered evidence is inadmissible unless the 
court finds that there is evidence sufficient to sustain a finding of the existence of the preliminary fact.” EC 
§403(a). Thus, the task of the Court is to determine whether or not the evidence is sufficient to permit the jury 
to find the preliminary fact true by a preponderance of the evidence. See, EC §§115, 403; People v. Jackson 
(2016) 1 Cal.5th 269, 321; People v. Bacon (2010) 50 Cal.4th 1082, 1103 (reinforcing that the trial court has 
discretion in deciding whether foundational evidence is sufficiently substantial in proving a preliminary fact 
under EC §403); but see, EC §607 (addressing the situation in criminal cases where proffered evidence oper-
ates to “establish presumptively any fact that is essential to the defendant’s guilt” – in such cases preliminary 
facts must be proven beyond a reasonable doubt).

b. Conditional Admission of Evidence. The Court may, subject to the provisions of EC §702 (relating to the 
personal knowledge of a witness), conditionally admit evidence on the basis that evidence of a preliminary 
fact will be submitted later. EC §403(b). See, People v. Harris (2008) 43 Cal.4th 1269, 1324. The trial judge 
will make this judgment on a variety of considerations, not the least of which is the reputation and credibility 
on the attorneys appearing before him or her as well as the propensity for prejudice. 

c. Jury Instructions. If the Court admits the proffered evidence on the basis that the evidence is sufficient to 
sustain a finding or the existence of the preliminary fact pursuant to EC §403, the Court: 

“(1) May, and on request shall, instruct the jury to determine whether the preliminary fact exists and to 
disregard the proffered evidence unless the jury finds that the preliminary fact does exist.

(2) Shall instruct the jury to disregard the proffered evidence if the court subsequently determines that a 
jury could not reasonably find that the preliminary fact exists.” EC §403(c) 

However, the California Evidence Code does not impose a sua sponte duty on the trial court to instruct the jury 
to disregard the proffered evidence.

3. EC §404 Preliminary Fact Determinations. When a person claims the privilege against self-incrimination 
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under EC §940, a preliminary fact hearing under EC §404 is generally required. The person claiming the privilege 
has the burden of showing possible incrimination. The threshold is relatively low and the claimant need only 
demonstrate that the proffered evidence might incriminate him or her. EC §404. The Court will balance a variety 
of factors such as the points presented in argument, the intimation of the question as well as the context of the 
inquiry, the statute of limitations and other pertinent considerations when evaluating this issue. 

See, Section 4, Exclusions and Limitations (Privileges).

4. EC §405 Preliminary Fact Determinations. Preliminary fact determinations under EC §405 are made by the 
judge alone as to the existence of the preliminary fact before admitting the proffered evidence. If the preliminary 
fact is disputed, the Court shall indicate which party has the “burden of producing evidence and the burden of 
proof on the issue.” EC §405(a). The rationale for this section of the California Evidence Code is to keep from the 
jury unreliable evidence or evidence precluded by extrinsic or public policy. People v. Cottone  (2013) 57 Cal.4th 
269, 284. The ruling of the trial court is final – the jury cannot reconsider or redetermine the issue. Further, a judge 
is prohibited from informing the jury as to how he or she decided a question under EC §405 that the jury must 
ultimately resolve on the merits. EC §405(b).

a.  Preliminary Fact Issues Under EC §405. EC §405 hearings are warranted under the following special 
circumstances:

1) Confessions and Admissions; Dying Declarations; Spontaneous Statements. With respect to these 
matters, the trial judge assesses all the evidence and exclusively determines whether the evidence 
is admissible. In the case of confessions and admissions, the prosecuting attorney has the burden of 
proof by a preponderance of evidence as to the voluntariness of a particular statement and advisement, 
understanding and subsequent waiver of Miranda rights. People v. Culver (1973) 10 Cal.3d 542, 547 n.8. 
However, if the judge decides in favor of admissibility, “the judge’s rulings on these questions are final; 
the jury does not have an opportunity to redetermine the issue” as to the voluntariness of a confession, 
the realization of impending death of a dying declarant or the spontaneity of a spontaneous statement. 
EC §405, Law Revision Commission Comments.

2) Secondary Evidence of a Writing. Once secondary evidence of a writing is properly authenticated (that 
it comprises secondary evidence of the original), the admissibility of the secondary evidence of a writing 
is predicated on whether or not the opponent of the proffered evidence can present facts substantiating 
the exclusion of the evidence (preponderance of evidence standard). See, EC §1521.

3) Privileges. By a preponderance of evidence, “the party claiming a privilege has the burden of proof on 
the preliminary facts.” EC §405, Law Revision Commission Comments; see, Lopez v. Watch-tower Bible 
& Tract Soc’y of N.Y., Inc. (2016) 246 Cal.App.4th 566, 596.

4) Witness Competency and Disqualification. The party challenging competency has the initial burden 
by a preponderance of evidence; the Court makes the final determination as to witness competency and 
disqualification. People v. Lewis (2001) 26 Cal.4th 334, 360.

5) Unavailability of a Witness. When the unavailability of a hearsay declarant must be established as a 
foundational preliminary fact to an exception to the hearsay rule, the trial judge will resolve this question 
under EC §405. See, EC §405, Law Revision Commission Comments.

6) Qualification of an Expert or Lay Witness. The burden to establish an expert or lay witness’s 
qualification is placed on the proponent of his or her testimony by a preponderance of the evidence. If the 
testimony is admitted, however, evidence relating to the witness’s qualifications can be presented to the 
jury not for admissibility purposes but to assess the appropriate weight to be afforded to such testimony. 
See, EC §405, Law Revision Commission Comments. 

7) Opinion Evidence on Handwriting. The proponent of handwriting has the burden by a preponderance 
of the evidence to show that the witness has a satisfactory personal knowledge of the handwriting. See, 
EC §405, Law Revision Commission Comments; People v. Lucas (2014) 60 Cal.4th 153, 268.  
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8) Comparison of a Writing with Exemplar. The party proposing the exemplar for comparison has the 
burden of proof by a preponderance of evidence. See, EC §1417; EC §405, Law Revision Commission 
Comments.

9) Adverse Statement. Whether a statement is sufficiently against one’s pecuniary or proprietary interest 
is a preliminary fact to be determined under EC §405 (declaration against interest exception to the 
hearsay rule – EC §1230); see, People v. Jackson (1991) 235 Cal.App.3d 1670, 1677-78.

10) Lay opinion on the sanity of an individual. The burden of proof by a preponderance of evidence is 
placed on the proponent to establish “[w]hether a witness is sufficiently acquainted with a person whose 
sanity is in question.” See, EC §405, Law Revision Commission Comments.

11) Suppression Hearings. The legality of a search and evidence obtained as a consequence of the 
search is determined by the trial judge at a hearing under PC §1538.5 (Motion for Suppression of 
Evidence). It is the party who challenges the admission of the evidence (typically the defense) that has 
the burden by a preponderance of evidence to show the unconstitutionality of the intrusion (and the 
consequent inadmissibility of the obtained evidence). If there was no warrant involved, the defense 
initially has the burden to demonstrate that the police acted without a warrant (generally accomplished 
through stipulation) at which time the burden of persuasion shifts to the prosecution to substantiate the 
constitutionality of the search. On the other hand, when law enforcement acted under the authority of a 
warrant, the defense has the burden of proof and must propagate the evidence and testimony necessary 
to prevail on the motion. 

12) Pretrial Identification of the Defendant. If an in-court identification is challenged, it is the defendant 
who has the burden to establish that the identification was deficient due to an illegal pretrial identification. 
“[C]onvictions based on eyewitness identification at trial following a pretrial identification by photograph 
will be set aside on that ground only if the photographic identification procedure was so impermissibly 
suggestive as to give rise to a very substantial likelihood of irreparable misidentification.” Neil v. Biggers 
(1972) 409 U.S. 188, 196-197 (quoting Simmons v. United States (1968) 390 U.S. 377). 

13) Special Situation: Hearsay. When assessing hearsay statements, a dual analysis applies in that the 
identity of the declarant is governed by EC §403 and the issue concerning the reliability of the statement 
is controlled by EC §405. Typically, however, whether a statement by the declarant is admissible under a 
hearsay exception is within the purview of the trial judge under EC §405 (e.g., under EC §1230, whether 
a declarant’s statement is sufficiently against his or her penal interest). Once authenticity of a hearsay 
statement is established under EC §403, the reliability of the statement is assessed under EC §405. See, 
EC §405, Law Revision Commission Comments; People v. Chapman (1975) 50 Cal.App.3d 872, 879 n.1.

14) Scientific Reliability. The reliability and trustworthiness of a new scientific technique under People 
v. Kelly (1976) 17 Cal.3d 24 is governed by EC §405; see, People v. Pizarro (2003) 110 Cal.App.4th 
530, 540-41.

b. Standard of Proof – Preponderance of the Evidence. Similar to the burden of proof required under EC 
§403, the standard applied to EC §405 preliminary fact determinations is preponderance of the evidence. 
See, EC §115 (applies the preponderance of evidence standard of proof unless a stricter or more lenient 
standard is to be employed as dictated by case or statutory law). However, EC §607, which addresses the 
situation in criminal cases where proffered evidence operates to “establish presumptively any fact that is 
essential to the defendant’s guilt,” requires that preliminary facts must be proven beyond a reasonable doubt. 
In only rare instances do courts employ the clear-and-convincing proof standard.

c. Finality of Ruling. As stated previously, once the Court makes a determination as to a preliminary fact 
under EC §405, the decision is final. However, with regard to this finding, the statute provides:

“(1) The jury shall not be informed of the court’s determination as to existence or nonexistence of the 
preliminary fact.

2-27



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

SPECIAL ISSUES
IN CRIMINAL
CASES
INVOLVING THE
PRESERVATION
OF EVIDENCE
(TROMBETTA
MOTIONS)

(2) If the proffered evidence is admitted, the jury shall not be instructed to disregard the evidence if its 
determination of the fact differs from the court’s determination of the preliminary fact.”

Although the Court’s decision is final, it “does not limit the right of a party to introduce before the trier of fact 
evidence relevant to weight or credibility.” EC §406. 

d. Standard of Appellate Review. For the Court’s ruling under EC §405 to be overturned on appeal, there must 
have been: 1) an apparent abuse of discretion, or 2) a perceptibly erroneous decision on the evidence. See, 
People v. Duren (1973) 9 Cal.3d 218, 238; People v. Franzen (2012) 210 Cal.App.4th 1193, 1205.

Although the law does not impose a duty on the prosecution to collect evidence that might potentially be 
beneficial to the defense, once such evidence is collected, due process imposes on the prosecution a duty to 
preserve material, exculpatory evidence. 

The type of showing that the defense must make in order to warrant relief depends on whether or not the loss of 
evidence was in bad faith. Unless bad faith by the police is demonstrated, failure to preserve potentially useful 
evidence does not rise to the level of a due process violation.  People v. Catlin (2001) 26 Cal.4th 81, 159-60. In 
assessing the “bad faith” on the part of law enforcement, the focus must be on the officer’s knowledge of the 
exculpatory nature and value of the evidence at the time it is destroyed or lost.  Absent “bad faith” on the part 
of the law enforcement, the duty to preserve evidence is confined to material exculpatory evidence - evidence 
that is expected to play a significant role in the defendant’s defense. For the defendant to obtain sanctions for the 
loss of evidence in this context, the evidence must: a) have exculpatory value apparent prior to the destruction of 
the evidence and b) be of a nature that the defendant “would be unable to obtain comparable evidence by other 
reasonably available means.” California v. Trombetta (1984) 467 U.S. 479, 489.  Bad faith does not exist where 
the evidence may have been “potentially useful” but was not apparently exculpatory before destruction because it 
merely “might have leg in any number of directions.” Arizona v. Youngblood (1988) 488 U.S. 51, 59.
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1 Application of Kelly to New Scientific Techniques in criminal law context: A “technique, process or theory which is new to science and, 
even more so, the law.” People v. Stoll (1989) 49 Cal.3d 1136, 1156. A primary analytical determination must be made as to whether the 
Daubert and Kelly tests apply. Kelly is applicable to a very limited type of expert testimony based on a theory, process or technique that is 
new to science and law. If not deemed “new” (i.e., the theory, process or technique is routinely used by scientists or technicians in the lab 
or in court), its admissibility need not withstand scrutiny under Kelly. People v. Johnson (2006) 139 Cal.App.4th 1135, 1148. Typically, 
the focus will be use of the technique in the laboratory or courtroom as opposed to recurrent or regularity of use by law enforcement.

Not Subject to Kelly Hearing:
• “Cold hit” DNA match formula (expressing the significance of a cold hit DNA match). People v. Nelson (2008) 43 Cal.4th 1242, 

1263-64 (“[U]se of the product rule in a cold hit case is not the application of a new scientific technique subject to a further 
Kelly (or Kelly-like) test” - the “product rule” is a statistical method used to calculate the odds in a cold hit case); see also, 
People v. Johnson (2006) 139 Cal.App.4th 1135, 1148 (where the Court concluded that no new methodology is involved in 
“cold hit” cases and, as a consequence, Kelly is not implicated.)

• Ballistics tests. See, People v. Cowan (2010) 50 Cal.4th 401, 471.
• Bite mark identification analysis (odontology). People v. Slone (1978) 76 Cal.App.3d 611, 625.
•  Hair comparison. People v. Huggins (2006) 38 Cal.4th 175, 199-200; People v. Pride (1992) 3 Cal.4th 195, 239 (“Hair comparison 

evidence that identifies a suspect or victim as a possible donor has been routinely admitted in California for many years without 
any suggestion that it is unreliable under Kelly/Frye”).

• Testing of dried blood stains (agglutination inhibition test which detects the existence of “specific genetic markers” in  the 
bloodstream). People v. Morganti (1996) 43 Cal.App.4th 643, 657-62 (where the Court found justification for the affirmation 
of the test through legal precedent).

• Electrophoretic typing of dried blood stains. People v. Cook (2007) 40 Cal.4th 1334, 1345 (however the Court intimated in 
its decision that the defendant would not have been precluded from demonstrating that the expert’s analysis or variations 
constituted “a material failure to use correct, scientifically accepted procedures”).

• PCR (polymerase chain reaction) and STR (short tandem repeat) methods of DNA analysis. People v. Johnson (2006) 139 Cal.
App.4th 1135, 1148.
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• RFLP (restriction fragment length polymorphism) method of DNA analysis (FBI crime lab and Cellmark Diagnostics DNA 
analysis – however a Kelly hearing may still be necessary on the method used to produce a statistical probability of a match to 
DNA evidence). People v. Venegas (1998) 18 Cal.4th 47, 84-89. To some extent, RFLP testing is now regarded as an antiquated 
methodology.

• Fingerprint analysis.  People v. Rivas (2015) 238 Cal.App.4th 967, 978.
• Blood spatter analysis. People v. Combs (2004) 34 Cal.4th 821, 848-49; People v. Clark (1993) 5 Cal.4th 950, 1018, disapproved 

on other grounds, People v. Doolin (2009) 45 Cal.4th 390.
• Blood, breath (including preliminary alcohol screening devices) and urine test for intoxication. See, VC §13353, an implied 

consent statute, requires compliance with chemical tests of blood, breath or urine for drivers suspected of driving under 
the influence of alcohol or drugs. Refusal to submit to the test “is not testimonial and communicative, but is circumstantial 
evidence of the arrestee’s consciousness of guilt from which inferences may be drawn.” VC §13353, Law Revision Commission 
Comments.

• Nalline test for narcotics (however, in contrast to a refusal to submit to a chemical test for intoxication, the defendant’s  declination 
of a nalline test cannot be used as circumstantial evidence of consciousness of guilt as to the presence of narcotics (written 
consent of the defendant is required to administer the test). See, H&SC §11552.

• Expert medical or psychiatric testimony (even if related to propensity and based on certain psychological tests and  personal 
examinations). People v. Rowland (1992) 4 Cal. 4th 238, 266.

• Radar devices used to calibrate automobile speed.

Subject to Kelly Hearing:
• Enhancement of memory by hypnosis (therapy induced) and sodium amytal (truth serum); however, under certain circumstances 

may be admissible for memory recall if procedures followed under EC §795.  
• Identification by voiceprint (spectrograph). People v. Stoll (1989) 49 Cal.3d 1136, 1155–56. 
• Horizontal gaze-nystagmus test (intoxication) in the absence of evidence presented at trial for the reliability and  scientific 

acceptability of the test. People v. Leahy (1994) 8 Cal.4th 587, 604; but see, People v. Joehnk (1995) 35 Cal.App.4th 1488, 
1508-09 (holding that the horizontal gaze-nystagmus test satisfied Kelly admissibility standards, arriving at this conclusion 
principally on the strength of expert testimony substantiated by a criminalist and a forensic analyst).

• Dog Trailing evidence.  People v. Jackson (2016) 1 Cal.5th 269, 316.
• Polygraph examinations. EC §351.1; People v. Clark (2016) 63 Cal.4th 522, 631. 

Precedential Effect of Prior Court Acceptance of New Scientific Technique. If a trial court admits evidence based on a new scientific 
technique, theory or process and such decision is affirmed on appeal (in a published appellate decision), it may be used to validate and 
control later cases; provided, however, in the interim there has been no change in the position or attitude of the scientific community 
with respect to the new scientific technique. See, People v. Doolin (2009) 45 Cal.4th 390, 447 (“Once a published appellate decision 
has affirmed admission of a scientific technique, the technique’s general acceptance is established as a matter of law. Further hearings 
on general acceptance are unnecessary... ” until a change in the attitude of the scientific community is demonstrated  concerning the 
technique in light of new evidence); see also Kelly, 17 Cal.3d at 32.
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HEARSAY
(and relevant
non-hearsay)

SECTION 3HEARSAY
EC §1200; FRE 801(c)
Hearsay is defined as evidence of any statement made by a declarant on an occasion other than as a witness 
while testifying at a current hearing or trial, that is offered to prove the truth of the matter stated. EC §1200(a). 
The primary basis for the inadmissibility of a hearsay statement is one of reliability and trustworthiness because 
it was not made at a time when the declarant’s memory, perception and veracity could be questioned. See, People 
v. Seumanu (2015) 61 Cal.4th 1293, 1307.  However, federal and state law provide a number of exceptions to 
the hearsay rule thereby permitting certain hearsay statements provided they do not violate some other rule of 
evidence. 

1. FUNDAMENTAL HEARSAY ANALYSIS
When assessing the potential hearsay character of a particular statement, the inquiry must be directed toward 
determining whether: a) the statement is an out-of-court statement, b) a declarant intends to communicate, and 
c) the statement is offered to prove the truth of the matter stated. Other concerns relevant to this analysis involve 
the use of hearsay evidence at the penalty phase of a capital trial and issues relating to the credibility of a hearsay 
declarant.

a. Evaluating the Statement. When conducting a hearsay analysis with respect to a particular statement, the 
Court should pursue the following inquiry:

1) Is it an out-of-court statement made by a declarant (EC §225)? To be considered hearsay, the 
evidence must consist of a “statement.” Out-of-court statements can consist of: (a) oral or written 
verbal expressions or (b) non-verbal conduct intended as a substitute for oral or written expression. The 
following are not “out-of-court statements”: (i) calculations of machines such as where an instrument 
generates the information itself as compared to information inputted by a person (e.g., PAS test, chemical 
blood results, intoxilyzer’s digital readout; the foundation required for a printout of the internal operation 
of a computer requires only that it was operating properly at the time the printout was generated) and 
(ii) a videotape of a surveillance camera in which events are recorded without containing assertions 
(but understanding that if there were any statements on the tape the statements could be hearsay).  The 
statement must also be made by a person which  is broadly defined under EC §175 as a natural person, 
firm, association, organization, partnership, business trust, corporation, limited-liability company, or 
public entity.  Accordingly, a statement generated by machine is not considered hearsay as it was not 
made by a person. People v. Goldsmith (2014) 59 Cal.4th 258, 274.

2) Is there any intent to communicate (non-verbal conduct)? Non-verbal conduct must be assertive 
responses or manifestations (a “statement”) intended by the individual as an alternative for direct (oral 
or written) expression in order to fall within the parameters of the hearsay rule (e.g., nodding of head, 
pointing and even silence under certain circumstances). See, EC §1200, Law Revision Commission 
Comments. An “assertion” is a positive declaration or transfer of information. See, e.g., People v. Snow 
(1987) 44 Cal.3d 216, 227 (testimony as to the defendant’s silence and lack of emotion when he was 
informed of the death of his business partner allowed); People v. Jurado (2006) 38 Cal.4th 72, 128-29 
(the defendant’s emotional episodes during interrogation on video was considered non-assertive conduct 
and admissible); People v. Zamudio (2008) 43 Cal.4th 327, 350 (reinforcing the notion that certain 
non-verbal conduct, such as a person’s silence “constitutes a ‘statement’ under the hearsay rule only if 
it was ‘intended by [the person] as a substitute for oral or written verbal expression’ ”). Non-assertive, 
non-verbal conduct is not considered hearsay because the veracity of the actor is not being tested and 
trustworthiness is not of concern because the actor has based his actions on the correctness of his belief. 
See, EC §1200, Law Revision Commission Comments.

NOTE
Documentary and telephonic evidence found or received at a someone’s premises is typically 
treated as non-hearsay evidence. For instance, mail addressed to a defendant and found at 
a specific residence or property (e.g., a utility bill) has been viewed as non-hearsay when  
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introduced to substantiate that the defendant occupied the property. See, People v. Williams 
(1992) 3 Cal.App.4th 1535, 1539 (opining that the correspondence was circumstantial 
evidence only that an individual with the identical name as the defendant occupied the subject 
property and, as such, constituted non-hearsay evidence). Similarly, if a police officer receives 
a telephone call at a particular residence in which the telephonic caller offers to engage in 
criminal activity (e.g., a drug buy), the evidence is typically interpreted as non-hearsay (as 
circumstantial evidence for which the telephone was used). See, People v. Fields (1998) 61 Cal.
App.4th 1063, 1068-69; but see, People v. Scalzi (1981) 126 Cal.App.3d 901, 905-06 (where 
the Court reversed a conviction for conspiracy to sell methamphetamine on the ground that a 
police officer’s summarization of a telephone call received at the location of the defendant’s 
arrest comprised implied hearsay and should have been excluded).

 

FEDERAL COMPARISON
Non-assertive conduct and statements offered to prove assertions by implication are 
excluded from the hearsay rule by the language contained in FRE 801(c) (lessened 
risk of insincerity) and are admissible to show state of mind and truth. See, FRE 
801(a), Notes and Commentary.

3) Is it offered to prove the truth of the matter stated? In order for a statement to be treated as hearsay, 
the out-of-court statement must be offered to prove the truth of the matter stated. EC §1200(a); People 
v. Sanchez (2016) 63 Cal.4th 665, 674. When assessing the nature of the proffered statement, the focus 
should be whether or not the statement is offered for other purposes (than for truth) such as to show 
false statements, state of mind, accusations, words of direction or authorization, proving knowledge or 
memory, consciousness of guilt, or information supporting probable cause. See, e.g., People v. Mendoza 
(2007) 42 Cal.4th 686, 697 (accusations of molestation by the defendant’s stepdaughter were admitted to 
show the defendant was aware of the accusations thus establishing a motive to kill – not that he molested 
her); People v. Dennis (1998) 17 Cal.4th 468, 528 (statement to a witness that, if she turned him in, he 
would kill her was permitted for the non-hearsay purpose of showing the perpetrator’s state of mind).

b. Special Concerns at the Penalty Phase of a Capital Trial. Hearsay evidence is admissible at the penalty 
phase of a capital trial so long as: 1) the testimony is relevant to a central issue of the punishment phase, 
and 2) substantial reasons exist to assume its reliability. See, People v. Morrison (2004) 34 Cal.4th 698, 725. 
Exclusion of such evidence under these circumstances is a violation of the defendant’s due process rights (the 
defendant has a right to put before the jury all relevant mitigating evidence); however, the state can apply its 
standard rules of evidence for admissibility such as where the proffered evidence merely corroborates other 
evidence previously submitted by the defendant. See, People v. Smithey (1999) 20 Cal.4th 936, 995-96. 

c. Issues Relating to the Credibility of the Hearsay Declarant. It is noteworthy that, under EC §1202, 
evidence that would have been admissible to challenge or support the credibility of a hearsay declarant had 
he or she “been a witness at the hearing” can be used to attack or support the declaration itself. In this regard, 
prior inconsistent statements or other conduct can be used to impeach a hearsay declarant even though the 
declarant does not have the chance to explain or deny such statement or conduct. See, People v. Malone 
(2003) 112 Cal.App.4th 1241, 1244 (the defendant’s prior admission of felony convictions used to impeach 
at the first trial was admitted in the second trial (as former testimony under EC §1291) when the defendant 
exercised the right to remain silent). However, the prior inconsistent statements are admissible to impeach 
but not for truth. Furthermore, under EC §1294, prior inconsistent statements made at a preliminary hearing 
or trial relating to the same criminal matter are admissible so long as the witness is unavailable or former 
testimony is introduced pursuant to EC §1291.

2. NON-HEARSAY ANALYSIS
Out-of-court statements of the following nature and substance are not considered hearsay because they are not 
offered to prove the truth of the matter stated and, as such, are not subject to the hearsay rule:
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a. Statements Offered to Prove the Hearer’s State of Mind and Action in Conformity (Effect on the Hearer). 
An out-of-court statement offered to show that a statement conveyed specific information to a recipient and 
the individual, believing the substance of the statement to be true, acted in conformity on such a belief is 
not hearsay. The focus when conducting this evaluation is the credibility or believability of the recipient 
of the statement because it is the effect the statement had on this individual rather than the circumstances 
surrounding the declarant’s statement that is paramount.

Example: The defendant claims self-defense and seeks to admit a statement that he was told 
the victim had a gun and threatened him. The statement is non-hearsay as illustrating the 
defendant’s state of mind as to why he acted in a certain manner.

b. Circumstantial Evidence of the Declarant’s State of Mind and Action in Conformity. An out-of-court 
statement conveying circumstantial facts independent of a declarant’s state of mind and offered to prove 
inferentially that state of mind and conformity therewith is not hearsay. When assessing the admissibility of 
such a statement, the most critical part of the analysis involves the relevancy of the statement.

Example: “The defendant told me he would slit my throat if I left him” is non-hearsay for the 
relevant purpose of showing the victim’s belief that the defendant had actually made such a 
threat. Similarly, when the defendant makes false exculpatory statements which are used to 
show consciousness of guilt, such statements are non-hearsay.

c. Offered to Prove Making of Statement as Relevant Fact in Action (Operative Facts). An out-of-court 
statement offered to prove merely that the statement was made, in contrast to the truth of the matter stated, 
is not hearsay provided the requisite relevancy of the statement is sufficiently established. In essence, words 
have some legal significance just by being said and the determining factor for admissibility is whether the 
words were uttered, not whether or not they are true. “A declarant’s words of direction or authorization do 
not constitute hearsay since they are not offered to prove the truth of any matter asserted by such words.” 
People v. Reyes (1976) 62 Cal.App.3d 53, 67; see, People v. Fields (1998) 61 Cal.App.4th 1063, 1068-69. 

Example: Operative facts can comprise words of relationship, consent, instruction, direction or 
authorization (i.e., “Go ahead, search my car”; “This is a stick-up. Give me your money or I’ll 
shoot”). 

Also, documents deemed circumstantially probative of a defendant’s fraudulent intent (if relevant) can be 
admitted as “operative facts.” See, People v. Smith (2009) 179 Cal.App.4th 986, 1003-05 (in a grand theft 
and securities fraud case, the Court admitted certain documents for the relevant and non-hearsay purpose of 
showing the defendant’s intent and misuse of investor funds). Miranda warnings and certain exchanges of 
basic information are viewed as non-hearsay operative facts.

NOTE
Fresh Complaint Doctrine

Testimony that a victim of a sexual assault complained about an attack can be admissible under 
the “fresh complaint doctrine.” The complaint is admitted as non-hearsay for the isolated 
purpose of showing that the statement was made (not for truth). Although the doctrine was 
reassessed by the California Supreme Court in People v. Brown (1994) 8 Cal.4th 746, the Court 
made it clear that a victim’s complaint of a crime is typically relevant and admissible for the 
restricted purpose of illustrating the making of the complaint subject to EC §352 considerations. 
Id. at 760. However, evidence of the details of the statements, introduced for their truth, are 
inadmissible as violating the hearsay rule. Id. The “fresh complaint doctrine” is distinguishable 
from the spontaneous declaration exception to the hearsay rule. It is not an exception to the 
hearsay rule but instead permits evidence of a prompt complaint of sexual assault for the non-
hearsay purpose of showing that a complaint was made and the circumstances surrounding the 
verbalization of the statement.
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STATEMENTS
OF MENTAL
OR PHYSICAL 
STATE

d. Offered to Prove Completion. Out-of-court statements introduced to show why the parties acted in a certain 
way or provide the other side of a particular conversation are non-hearsay. The effect is to complete the jury’s 
mental picture of an event and its context.

FEDERAL COMPARISON
The following prior statements are considered non-hearsay under the Federal Rules 
and can be received as substantive proof: 1) prior inconsistent statements made under 
oath in a prior proceeding, 2) prior consistent statements not under oath offered for 
rebuttal, 3) a prior identification of a person, and 4) an admission of a party-opponent. 
FRE 801(d)(1)(A), (B), (C); 801(d)(2).

e. Non-Assertive Conduct. Non-verbal conduct that is not meant or intended as a substitute for oral or written 
expression is not hearsay. See, EC §§225, 1200(a). “[E]vidence of a person’s conduct out of court is not 
inadmissible under the hearsay rule expressed in Section 1200 unless that conduct is clearly assertive in 
character. Nonassertive conduct is not hearsay.” EC §1200, Law Revision Commission Comments.

NOTE
Even if one of the above non-hearsay circumstances exists, the evidence must be relevant and 
material to an issue in the case in order to be admissible. In undertaking this analysis, the 
purpose for which the statement is proffered is critical and must be thoroughly contemplated. 
This is especially vital when assessing the evidentiary viability of non-assertive conduct as to 
whether or not the inferences to be extracted from the non-assertive conduct are unacceptably 
speculative. Further, particularly when dealing with inflammatory evidence, if it would be 
difficult for the jury to consider evidence purely for a non-hearsay purpose even with a limiting 
instruction, the trial judge may exclude the evidence under EC §352.

1. Statement of Then-Existing State of Mind. Statements of a then-existing mental or physical state embodying 
intent, plan, motive, design, mental feeling, pain or bodily health (but not memory or belief) are exceptions to 
the hearsay rule when proffered to prove: a) the declarant’s state of mind, emotion or physical sensation at that 
time or at any other time providing such state of mind is at issue or b) to explain acts or conduct of the declarant 
consistent with his or her state of mind. EC §1250(a). However, if circumstances exist that render the statement 
untrustworthy, the statement is inadmissible. EC §1252. Moreover, under this exception to the hearsay rule, it is 
not compulsory that the statement be made to a doctor or physician.

a. At Issue (Relevancy). When a statement of a declarant’s mental or physical state is sought to be admitted 
under the then-existing state of mind exception to the hearsay rule, the state of mind, emotion or physical 
sensation at the time the declarant makes the statement must be an issue in the matter.

b. Statement of Intention. A direct manifestation of the declarant’s then-existing state of mind, emotion or 
physical sensation is essential for the applicability of this exception to the hearsay rule. A general threat (e.g., 
“I’m going to tear someone’s head off”) is admissible so long as the circumstances show that the declarant’s 
state of mind was at issue at the time of the alleged criminal offense and not temporary (with focus on the 

EXCEPTIONS TO THE HEARSAY RULE

The burden of producing evidence to establish the foundational facts of a hearsay exception rests on the proponent of the 
hearsay evidence. People v. Demetrulias (2006) 39 Cal.4th 1, 26-27. To be admissible in a criminal case, a hearsay statement 
must fall within a statutory exception to the hearsay rule and must not be violative of the Confrontation Clause of the United 
States or California Constitutions. EC §1250; EC §1251; FRE 803(3); FRE 803(4).
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expiration of time and other circumstantial facts). See, People v. Crew (2003) 31 Cal.4th 822, 842 (where 
the defendant’s basic threat to “kill someone” was admitted because other evidence sufficiently connected 
the victims with the defendant). In this context, the prior statement of a declarant of intent to perpetrate an 
act is admissible to explain or prove that the act was, in fact, committed. It is important to recognize that, 
if the statement is not proffered to prove the declarant’s then-existing state of mind and instead is directed 
toward other independent facts from which state of mind can be deduced circumstantially, the statement is 
not hearsay. 

c. Explain Conduct. A declarant’s prior statement of intent to do an act is admissible to prove that he or 
she accomplished the act. See, EC §1250, Law Revision Commission Comments. For instance, in People v. 
Griffin (2004) 33 Cal.4th 536, 546, disapproved on other grounds, People v. Riccardi (2012) 54 Cal.4th 758, 
a statement by a murder victim to another that the defendant had molested her and she would confront him 
by telling her parent if the defendant molested her again was admitted under EC §1250 (i.e., the statement 
exhibited an intent to confront the defendant and to prove future conduct or action). Also, statements of 
victims can be admissible if they describe the physical and mental condition of the victim after he or she 
was assaulted. However, evidence of memory or belief, those concerning fears or threats against them by 
the defendant or how a particular condition was caused are inadmissible. See, EC §1250, Law Revision 
Commission Comments (EC §1250 “does not permit a statement of memory or belief to be used to prove the 
fact remembered or believed”). “[H]earsay statements of victims concerning fears of or threats against them 
by the accused, when offered to prove the conduct of the accused, are not within the exception to the hearsay 
rule.” People v. Noguera (1992) 4 Cal.4th 599, 622. 

d. Trustworthiness. For the then-existing state of mind exception to the hearsay rule to apply, the circumstances 
surrounding the utterance of the statement must not indicate lack of trustworthiness. EC §1252. A thorough 
examination of the statement with respect to a declarant’s incentive to misrepresent, deceive or exaggerate, in 
addition to a potential on the part of the declarant to manufacture evidence, must be undertaken by the Court. 
See, People v. Guerra (2006) 37 Cal.4th 1067, 1114 (where although a victim may have dreamed in her sleep 
that the defendant was in her home and, as a consequence, spoke falsely about the incident did not by itself 
render the statement untrustworthy).

CRIMINAL LAW BENCH NOTE: Statements of a victim’s fearfulness have the following specific 
requirements and limitations: 1) the victim’s conduct in conformity with the fear must be a disputed fact at 
issue, 2) the statement is admitted only for a limited purpose (evidence of fear), and 3) EC §352 factors must 
be evaluated by the Court (these statements have a high risk of undue prejudice and must undergo extensive 
analysis under EC §352). See, People v. Ortiz (1995) 38 Cal.App.4th 377, 383-390.  The admissibility of a 
statement by a victim as to his or her “then existing” fear of the defendant is dependent upon whether or not 
it is offered for truth (i.e., to show the victim was fearful of the defendant). If offered for truth, the statements 
are admissible so long as they relate to an issue in dispute and are offered to prove: 1) the state of mind of 
the victim either before or after the statement, or 2) that the victim acted in conformity with the expression 
of the fear. EC §1250(a)(1) and (2).  

FEDERAL COMPARISON
FRE 803(3) provides that “[a] statement of the declarant’s then-existing state of mind 
(such as motive, intent, or plan) or emotional, sensory, or physical condition (such 
as mental feeling, pain, or bodily health), but not including a statement of memory 
or belief to prove the fact remembered or believed” is not excluded by the hearsay 
rule. As such, the Federal Rules are similar to California law as they relate to the 
statement of then-existing state of mind exception to the hearsay rule in criminal 
cases. Additionally, under the Federal Rules, when the mental or emotional state 
of a person is at issue, that person’s declarations as to state of mind (e.g., intent, 
motive and plan) at the time in question are admissible if coupled with circumstances 
reflecting sincerity. Statements can be used to show the probability of commission of a 
subsequent act (but not ordinarily as to a past act).
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2. Statement of Previously Existing State of Mind. California law allows the admission of statements as to “state 
of mind, emotion or physical sensation” which encompass, without limitation, manifestation of the declarant’s 
intent, plan, motive, design, mental feeling, pain or bodily health, either at the time of making the declaration or 
at any prior time if: a) the declarant is unavailable to testify at trial, b) the evidence is offered to prove the prior 
state of mind, emotion or physical sensation which is an issue in the case, and c) the evidence is not presented 
or introduced to prove any other fact. EC §1251. The declaration can be made to anyone (as opposed to only 
medical personnel). However, if circumstances exist that render the statement untrustworthy, the statement is 
inadmissible. EC §1252. Moreover, as is the case with the statement of then-existing state of mind exception, it 
is not obligatory that the statement be made to a treating physician.

a. Unavailability of the Declarant. In contrast to EC §1250, unavailability of the declarant for purposes of 
testimony is a requirement under EC §1251 for the previously existing state of mind exception to the hearsay 
rule to apply. Under the provisions of this statute, the declarant must be “unavailable as a witness” as defined 
under EC §240. Unavailability is a preliminary foundational fact governed by EC §405 and the burden of 
establishing unavailability is on the party proposing the exception. As a general proposition, a person will be 
considered “unavailable” when the declarant is: 

1) precluded from testifying on the ground of privilege. EC §240(a)(1);

2) disqualified from testifying in the case. EC §240(a)(2); 

3) unable to testify due to a present physical or mental infirmity (requiring extreme or consequential 
infirmity preventing testimony typically established by expert testimony as to the declarant’s condition 
or the declarant’s declination to testify due to personal or family fear). EC §§240(a)(3); 240(c); 

4) absent from the hearing and the court is unable to procure the declarant’s attendance by its own 
process (EC §240(a)(4)); 

5) absent from the hearing and the proponent of the testimony has exercised due diligence and is unable 
to secure the declarant’s attendance through the court’s process. EC §240(a)(5); or

6) persistent in refusing to testify despite being found in contempt for refusal to testify. EC §240(a)(6). 

In criminal cases involving EC §240(a)(4) and (5), the prosecution has a substantial burden to establish 
that it exercised reasonable diligence (good faith effort) in securing the appearance of the witness sought 
to be deemed unavailable. See, People v. Herrera (2010) 49 Cal.4th 613, 622-23; e.g., People v. Bunyard  
(2009) 45 Cal.4th 836, 855-56 (holding that the prosecution exercised reasonable diligence in locating a 
material witness even though it consented to the witness being released on his own recognizance). There 
is no hard-and-fast rule in determining whether or not this burden has been satisfied. An independent fact 
specific analysis must be conducted on a case- by-case basis. An important distinction exists, however, with 
respect to sexual assault cases. In particular, the prosecution is not required to implement the custody-and-
delivery provision of the “Uniform Act to Secure the Attendance of Witnesses from Without the State in 
Criminal Cases” (PC §1334, et seq.) in order to substantiate unavailability so long as certain actions were 
taken amounting to reasonable diligence in attempting to secure the witness (e.g., issuance of numerous 
subpoenas). See, People v. Cogswell (2010) 48 Cal.4th 467, 477. Also, under EC §240(b), unavailability will 
not be recognized in situations where such unavailability “is caused by the procurement or wrongdoing of the 
proponent of his or her statement for the purpose of preventing the declarant from attending or testifying.” 

FEDERAL COMPARISON
“Unavailability” is defined comparably to California law in the Federal Rules. There 
is a distinction, however, with respect to FRE 804(a)(2) which acknowledges witness 
unavailability where the declarant “refuses to testify about the subject matter despite 
a court order to do so.” There is, of course, no parallel statutory provision in EC 
§240. Moreover, the Federal Rules consider unavailability to exist where the declarant  
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“testifies to not remembering the subject matter.” FRE 804(a)(3). FRE 804(a)(1) 
contains a provision for unavailability on the ground of privilege, FRE 804(a)(4) for 
the unavailability of a witness due to “death or a then-existing infirmity, physical 
illness, or mental illness,” and FRE 804(a)(5) where the proponent is unable to procure 
the attendance of the witness or declarant by legal process or other reasonable means.

b. At Issue (Relevancy). In order for a statement of a declarant’s prior state of mind, emotion or physical 
sensation to be admissible, it must be exclusively applicable to situations where such condition is an issue 
in the controversy. This is to be contrasted to when a statement of prior state of mind, emotion or physical 
sensation is utilized as circumstantial evidence of a separate, distinct, or independent fact. See, EC §1251(b), 
Law Revision Commission Comments. Consequently, this requirement as it applies to the previous existing 
state of mind exception is much more restrictive than is the case with the then-existing state of mind exception 
to the hearsay rule.

c. Trustworthiness. For the previous existing state of mind exception to the hearsay rule to apply, the 
circumstances surrounding the utterance of the statement must not indicate lack of trustworthiness. EC 
§1252. A thorough examination of the statement with respect to a declarant’s incentive to misrepresent, 
deceive or exaggerate, in addition to a potential on the part of the declarant to manufacture evidence, must be 
undertaken by the Court. See, People v. Ervine (2009) 47 Cal.4th 745, 778.

FEDERAL COMPARISON
The Federal Rules allow statements made for, and reasonably pertinent to, medical 
diagnosis or treatment and “describes medical history; past or present symptoms or 
sensations; their inception; or their general cause.” FRE 803(4). By comparison, 
California does not have a specific hearsay exception for statements made to a 
doctor in connection with treatment or diagnosis. However, as discussed previously, 
California law allows statements of an unavailable declarant as to “state of mind, 
emotion or physical sensation” either at the time of making the declaration or at any 
prior time (provided the previous mental or physical state is an issue in the case) 
absent circumstances of untrustworthiness. EC §1251.

3. Special Rules: Statement of Minor (under 12 years of age when made and is also a minor at the time of the 
proceeding) of Medical Diagnosis or Treatment Related to Abuse or Neglect. EC §1253. 

a. Elements of the Statement of Minor Exception. Statements by a child under 12 years of age, who is a minor 
at the time of the preceding statements, and made during the course of examination for child abuse or neglect 
as defined under EC §1360 (including the inception or general character of the cause or external source of the 
symptom or pain), are admissible if “reasonably pertinent to diagnosis and treatment” (including those made 
to doctors, psychologists, psychotherapists and medical interns). EC §1253. Statements made for diagnosis 
or treatment to a doctor are generally inadmissible unless the abuser is a member of the victim’s family and 
has an intimate relationship with the victim such that the identity of the alleged perpetrator is reasonably 
applicable and relevant to medical treatment. See, In re Daniel W. (2003) 106 Cal.App.4th 159, 164-65. 

b. Trustworthiness. The applicability of the statement of minor exception is predicated on the trustworthiness 
requirements contained in EC §1252.

NOTE
EC §1253 is more expansive than EC §1250 (which allows the statement only to substantiate 
the state of mind or conduct of the declarant) in that it appears to admit the minor’s statements 
of past pain, symptoms or sensations without limitation as to purpose and does not necessitate 
the unavailability of the declarant.
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PARTY
ADMISSIONS

FEDERAL COMPARISON
EC §1253 appears to be modeled after FRE 803(4) but is narrower in scope because 
it is limited to statements by children under 12 years of age and only in cases of child 
abuse or neglect.

c. Constitutional Considerations. The admissibility of statements under the mental or physical state exceptions 
to the hearsay rule are subjected to scrutiny under the Sixth Amendment Confrontation Clause. Thus, it must 
be determined if the statement was “testimonial” (induced by police or prosecution) and recorded with no 
opportunity for cross-examination. See, Crawford v. Washington (2004) 541 U.S. 36, 68; see also, EC §1204. 

See, Hearsay/Crawford Flowchart. 

EC §§1220-1227; FRE 801

1. Party Admissions and Confessions. A party admission consists of a statement made by a party to an action 
(either before or after becoming a party) if, at the time such statement is offered, the truth of the matter stated 
is relevant to help prove or disprove some element of the case of the proponent of such evidence. EC §1220. It 
must be offered by a party opponent against the declarant and this principle applies equally to confessions and 
admissions. 

a. Elements. The party admission exception to the hearsay rule requires that: 1) the declarant be a party, 2) 
the party make the statement, and 3) the party-opponent offers the statement.

1) Declarant is a party. The declarant must be a party to the proceeding.  EC §1220.

2) Party made the statement. The party declarant must have made the statement. EC §1220; see also,  
CALCRIM 358 (Evidence of Defendant’s Statements). EC §1220 includes all statements of a party, 
whether or not they might otherwise be construed as an “admission”. In this vein, it has been held that 
an admission can also be an opinion. See, Levy – Zentner v. Southern Pac. Transportation Co. (1977) 74 
Cal.App.3d 762, 786-87 (where the Court considered the contention by a party that an opinion cannot be 
an admission and found it to be unpersuasive). However, not every statement made by a party qualifies 
under this exception to the hearsay rule. It must be offered to prove the truth of the matter stated and 
must assert facts which would have a tendency to prove some portion of the proponent’s case or rebut an 
element of the declarant’s defense. See, EC §1220, Law Revision Commission Comments.  But it is not 
necessary for the statement to admit anything or be against the declarant‘s interest - it can be harmful, 
self-serving, neutral, and even ambiguous. See, People v. Cortez (2016) 63 Cal.4th 101, 125; EC §1220, 
Law Revision Commission Comments.

3) Party-opponent offered statement. The defendant’s statement must be offered by a party-opponent 
(i.e., the prosecuting agency) which precludes the defendant from introducing his or her own statement 
into evidence. There is no requirement, however,  that a party-opponent’s oral statement be repeated 
verbatim. Cortez, 63 Cal.4th 101 at 125. 

FEDERAL COMPARISON
Under the Federal Rules, an admission of a party opponent is not considered hearsay. 
FRE 801(d)(2). In contrast to California law, providing the requisite standard of 
relevancy is met, federal courts admit such statements against a party opponent as 
non-hearsay evidence. 

b. Constitutional and Statutory Considerations. Additional considerations related to party admissions 
involve: 1) the applicability of EC §1101(b), 2) the corpus delicti rule, and 3) constitutional limitations and 
extrinsic policy exclusions. 
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1) Applicability of EC§1101(b). An admission that is made in the form of a threat does not need to satisfy 
EC §1101(b) as proof of “identity” for use at trial. EC §1101(b) addresses evidence of a crime with 
respect to relevant evidence to prove motive, opportunity, intent or identity. Admissions are generally 
not offered as evidence of other crimes but instead to show that the declarant committed a particular 
charged crime.

See, Section 4, Exclusions and Limitations (Admissibility of Character/Trait Evidence).

2) Corpus Delicti. Proof of the corpus delicti, independent from the defendant’s extrajudicial incriminating 
statements, is required to support a conviction. However, “[a] slight or prima facie showing is sufficient 
to establish the corpus delicti.” People v. Martinez (2007) 156 Cal.App.4th 851, 855. The independent 
evidence need only be circumstantial and, providing the requisite “slight or prima facie” showing is made 
establishing an inference of injury, loss or harm from a criminal agency, the defendant’s extrajudicial 
statements may be utilized to bolster the case on all issues. See, People v. Sapp (2003) 31 Cal.4th 240, 
304. The Truth-in-Evidence provision contained in the California Constitution [Cal. Const art I, §28] 
abrogates the corpus delicti rule to the extent it restricts the admissibility of incriminating extrajudicial 
statements by a criminal defendant. See, People v. Alvarez (2002) 27 Cal.4th 1161, 1180. However, 
it remains clear that in the absence of proof of the corpus, a conviction is prohibited when the only 
evidence that the crime was committed is the defendant’s own incriminating extrajudicial statement. The 
court has a sua sponte obligation to instruct on corpus delicti whenever the extrajudicial statements of a 
criminal defendant represent a component of the prosecution’s evidence. See, CALCRIM 359 (Corpus 
Delicti: Independent Evidence of a Charged Crime); CALJIC 2.72 (Corpus Delicti Must Be Proved 
Independently). Additionally, the corpus delicti rule applies to preliminary hearings. See, People v. 
Powers-Monachello (2010) 189 Cal.App.4th 400, 406.

3) Constitutional limitations and extrinsic policy considerations. In criminal cases, the admissibility 
of party admissions is contingent upon the following constitutional limitations and extrinsic policy 
considerations:

a) The statement must be voluntary. “The test for determining whether a confession is voluntary is 
whether the defendant’s ‘will was overborne at the time he confessed.’ ” People v. Perdomo (2007) 
147 Cal.App.4th 605, 614 (quoting Lynumn v. Illinois (1963) 372 U.S. 528); EC §1204.

b) The defendant must have been informed of his or her rights under Miranda. If the statement is 
made in violation of Miranda, it can be used to impeach the defendant if he or she testifies and the 
statement was voluntary. However, the statement cannot be used in the prosecution’s case-in-chief. 
See, Harris v. New York (1971) 401 U.S. 222, 224. Moreover, “[u]sing ‘context’ to transform an 
unambiguous invocation into open-ended ambiguity defies both common sense and established 
Supreme Court law. It is not that context is unimportant, but it simply cannot be manufactured by 
straining to raise a question regarding the intended scope of a facially unambiguous invocation of 
the right to silence.” Anderson v. Terhune (9th Cir.2008) 516 F.3d 781, 789 (where police continued 
interrogating the defendant subsequent to the invocation of his Miranda rights on three occasions).

c) The defendant must have been legally arrested.

d) The defendant must not have been denied a speedy arraignment.

e) The statement must not have been obtained in violation of the Fourth Amendment guarantee of 
freedom from illegal searches and seizures. “[A] confession ‘obtained by exploitation of an illegal 
arrest’ may not be used against a criminal defendant.” Kaupp v. Texas (2003) 538 U.S. 626, 627 
(quoting Brown v. Illinois (1975) 422 U.S. 590). 

f) The statement must not have been obtained in violation of the Fifth Amendment privilege against 
self-incrimination and Sixth Amendment right to counsel unless Miranda protections were afforded 
to the defendant. But see, Kansas v. Ventris (2009) 556 U.S. 586, 590 where the U.S. Supreme 
Court held that an informant’s testimony containing the defendant’s incriminating statement used 
to contest the defendant’s inconsistent statement at trial was admissible despite being concededly 
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evoked in contravention of his Sixth Amendment right to counsel.

g) Statements made to a psychotherapist (subject to a few exceptions) and to a spouse under a 
reasonable expectation of privacy are privileged.

h) No contest pleas, withdrawn guilty pleas and offers to plead guilty are inadmissible.

i) Statements made to a probation officer are inadmissible on the issue of guilt if the defendant’s 
guilty plea is subsequently withdrawn. “The admission of defendant’s statements under these 
circumstances rises to the level of a violation of due process.” People v. Scheller (2006) 136 Cal.
App.4th 1143, 1152 (statements by the defendant as to her knowledge of the existence of a firearm 
made in an interview with a probation officer after a guilty plea were improperly admitted after the 
guilty plea was subsequently withdrawn).

j) Guilty pleas may be admitted against the defendant as an admission in a later civil proceeding 
involving the same act (but is not deemed conclusive as to guilt). The defendant is allowed to explain 
the facts surrounding the plea and the jury will determine the appropriate weight. Additionally, a 
plea of nolo contendere (no contest) to a felony is deemed the same as a guilty plea and is similarly 
admissible in a civil matter. PC §1016(3). Conversely, misdemeanor pleas of nolo contendere are 
not admissible as admissions in civil cases. 

k) Extrajudicial silence or evasive answers of the defendant in response to an accusatory statement 
by the police (e.g., “We know you robbed that bank!”) cannot be used against the defendant as an 
implied admission.

l) Other admissions by conduct such as fleeing from the scene, resisting arrest, trying to destroy or 
discard evidence, or to escape custody can be viewed as showing an awareness of guilt. “[F]alse 
statements by a defendant are admissible to demonstrate consciousness of guilt.” People v. Hughes 
(2002) 27 Cal.4th 287, 335; see also, People v. Flores (2007) 157 Cal.App.4th 216, 221. Thus, 
although the statement may not be admitted under the party admission exception to the hearsay 
rule, it can sometimes be admitted as circumstantial evidence pertaining to another relevant fact in 
the controversy. 

2. Adoptive Admissions. When offered by a party-opponent, a party‘s adoptive admission of another person’s out-
of-court statement is admissible as an exception to the hearsay rule. EC §1221.

a. Elements.  The adoptive admission exception to the hearsay rule requires that the party: 1) have knowledge 
of the content of the other person’s hearsay statement, and 2) by words or conduct adopt or express a belief 
in the truth of the statement.
 

1) Party had knowledge. The party must have knowledge of the other person’s statement which ordinarily 
would elicit a response, albeit the proof can be circumstantial. EC §1221; People v. Silva (1988) 45 Cal.3d 
604, 623. The judge makes this preliminary fact determination under EC §403 and has the discretion to 
require proof prior to admitting the statement or subject to proof at a later time in the proceeding. It is 
inconsequential that the judge may not be convinced of the necessary evidence of knowledge so long as 
sufficient evidence exists to sustain a finding by a jury that the preliminary fact exists. 

2) Party adopted the statement. Once a party’s knowledge of another person’s statement is sufficiently 
established, it must also be determined that the party adopted the statement evidencing the party’s belief 
in its veracity by words or conduct (either explicit acceptance or acquiescence by silence or evasive 
behavior). This can be accomplished by verbal or non-verbal conduct, including untruthful, evasive or 
inconsistent responses by the party to the implicating statements. EC §1221; People v. Combs (2004) 
34 Cal.4th 821, 843. The critical inquiry, looking at the totality of circumstances, is whether or not the 
circumstances indicate that a reasonable person would refute the statement had he or she believed it to 
be false. People v. Gonzalez (2016) 246 Cal.App.4th 1358, 1374.
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NOTE
Under the holding in People v. Maki (1985) 39 Cal.3d 707, more than possession of written 
materials by the declarant in his or her home is necessary to satisfy the requisite elements for 
the adoptive admission exception to the hearsay rule. In Maki, the Court thoroughly evaluated 
this factual scenario and concluded that the defendant’s authenticated signatures on an invoice, 
“even when considered in conjunction with the fact that it was found when his home was 
searched, did not provide sufficient foundation for the documents to be admitted pursuant to 
section 1221”. Id. at 713.

b. Constitutional Limitations and Extrinsic Policy Considerations When evaluating the admissibility of 
adoptive admissions, an important inquiry to be undertaken by the Court is whether or not the circumstances 
lend themselves to the inference that the defendant was relying on the right of silence guaranteed by the 
Fifth Amendment to the U.S. Constitution. See, People v. Castille (2003) 108 Cal.App.4th 469, 479. If 
so, the statement is inadmissible (e.g., after Miranda rights are given, evidence of the defendant’s silence 
after law enforcement accusations are made and the defendant believes the exchange is being watched or 
recorded was not admissible as an adoptive admission). See, People v. Jennings (2003) 112 Cal.App.4th 
459, 472 (Jennings I). Also, neither Bruton-Aranda (use of a co-defendant’s extrajudicial statements in joint 
trials) nor Crawford (right of confrontation) precludes the use of extrajudicial statements of a co-defendant 
against the other in joint trials where it is proven by the prosecution that both defendants were present and 
participated in the discussion of the crime with a third person. Each defendant is deemed to have adopted the 
other’s admissions. Also, Crawford does not apply to adoptive admissions. See, Combs 34 Cal.4th at 842; 
People v. Jennings (2010) 50 Cal.4th 616, 661 (Jennings II) (a father’s equivocal and evasive responses to 
his wife’s statements concerning his role in killing their five year old son were properly admitted as adoptive 
admissions). “The admission of an out-of-court statement as the predicate for an adoptive admission does 
not violate the principles enunciated in Crawford v. Washington or in People v. Aranda and Bruton v. United 
States.” Id. at 662.

FEDERAL COMPARISON
A statement, providing it satisfies the rules of relevance, is not hearsay if offered 
against an opposing party and “is one the party manifested that it adopted or believed 
to be true.” FRE 801(d)(2)(B).

3. Authorized Admissions. A person’s out-of-court statement that is made under the authority of a party is 
considered the party’s authorized admission and is admissible as an exception to the hearsay rule. EC §1222. 

a. Elements. The authorized admission exception to the hearsay rule requires that 1) the declarant be 
authorized by the party to make the statement for the party regarding the subject matter of the purported 
statement, and 2) the authorized admission is offered by a party-opponent.

1)  Declarant had authority to make statement. A proper foundation must be established as to a witness’s 
authorization to speak on behalf of the party against whom the statement is being offered pursuant to EC 
§403 – a preliminary foundational fact and a prerequisite to admissibility. The burden of establishing this 
foundational fact is placed upon the party attempting to introduce the statement of the declarant purporting 
to be an authorized admission. Such authorization must be established under conventional rules of agency. 
See, EC §1222, Law Revision Commission Comments. The Court may require proof of authorization 
before admission of the statement or subject to such proof and the standard applied is whether or not there 
is sufficient evidence of authority to sustain a finding by the jury. EC §1222(b). It is inconsequential that 
the trial judge may not be convinced of the necessary evidence of authority so long as sufficient evidence 
exists to sustain a finding by a jury that the preliminary fact exists.

2) Party-opponent offered statement. The authorized admission must be offered into evidence by a party-
opponent. EC §1222. 
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b. Distinguish from Adoptive Admissions. The operative facts for adoptive admissions occur after the 
statement but such facts precede the statement in the case of authorized admissions.

FEDERAL COMPARISON
FRE 801(d)(2)(D) provides that a statement “made by the party’s agent or employee 
on a matter within the scope of that relationship and while it existed” is not considered 
hearsay. However, the contents of the statement will be considered but alone are 
insufficient to establish “the declarant’s authority” or “the agency or employment 
relationship and scope” required by this rule. In contrast to federal law, the California 
hearsay exception for authorized admissions is more restrictive than the Federal Rules 
in that California law requires that the declarant have actual authority to speak on 
behalf of the party. See, Thompson v. County of Los Angeles (2006) 142 Cal.App.4th 
154, 169-70.

4. Admission of Coconspirator. An out-of-court statement made by a coconspirator in furtherance of a conspiracy 
is admissible against another coconspirator as an exception to the hearsay rule. EC §1223.

a. Elements. The admission of a statement by a co-conspirator exception to the hearsay rule requires that: 
1) there was a conspiracy to commit a crime, 2) the declarant was participating in the conspiracy when the 
statement was made (not after its duration), 3) the statement was made in furtherance of the conspiracy 
(while promoting its objective), and 4) at the time of the statement, the co-conspirator party (the person the 
evidence is being offered against) was participating or would participate at a later time in the conspiracy.

1) Existence of conspiracy. Evidence of the conspiracy must be proven (circumstantial evidence is 
sufficient) by evidence separate and apart from the declaration itself as a prerequisite to the admissibility 
of the statement. People v. Hardy (1992) 2 Cal.4th 86, 139; EC §1223(c). The standard of proof is not 
reasonable doubt or preponderance of the evidence. Only prima facie proof of the fact is necessary. 
People v. Cowan (2010) 50 Cal.4th 401, 482. The Court may in its discretion require that this fact be 
established before the statement is admitted (preliminary fact) or admit it “subject to the admission of 
such evidence.” EC §1223(c). The proof of the preliminary foundational fact of the evidence of the 
conspiracy is controlled by EC §403. In this regard, the fact that the trial judge may not be convinced of 
the necessary evidence of the conspiracy does not control so long as sufficient evidence exists to sustain 
a finding by the jury that the preliminary fact exists. The conspiracy does not need to be formally charged 
in order to satisfy this exception to the hearsay rule. People v. Ambrose (1986) 183 Cal.App.3d 136, 139.

2) Statement made during conspiracy. The statement by the declarant must have been made while the 
declarant was participating in the conspiracy to commit a crime or civil wrong. EC §1223(a); Hardy, 2 
Cal.4th at 139.

3) Statement in furtherance of conspiracy. The declarant’s statement must be made in furtherance of the 
objective of the conspiracy. EC §1223(a); Hardy, 2 Cal.4th at 139.

4) Statement made while participating in conspiracy. The statement must be made before or while the 
party was participating in the conspiracy. EC §1223(b); Hardy, 2 Cal.4th at 139. The co-conspirator’s 
statement must be offered by a party opponent. EC §1223.

FEDERAL COMPARISON
The Federal Rules provide that a statement “made by the party’s coconspirator 
during and in furtherance of the conspiracy” is admissible non-hearsay. However, 
the coconspirator’s statements are to be considered but are not sufficient on their own 
individual basis to establish the conspiracy. The statement must relate to the effort to 
achieve the illegal goal or objective. FRE 801(d)(2)(E).
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NON-PARTY
DECLARATION
AGAINST
INTEREST

b. Constitutional Considerations. Statements made by a coconspirator in furtherance of a conspiracy are 
not considered testimonial; accordingly, they do not raise concerns under the Confrontation Clause or the 
Bruton-Aranda rule. See, Crawford v. Washington (2004) 541 U.S. 36, 56 (statements not testimonial under 
Confrontation Clause); People v. Roberts (1992) 2 Cal.4th 271, 304 (Bruton-Aranda rule inapplicable 
to statements made by coconspirators in furtherance of conspiracy). Such statements are admissible 
independently against each co-conspirator. See, People v. Luparello (1986) 187 Cal.App.3d 410, 449. 

5. Child Statement Corroborating Sexual Abuse. An out-of-court statement of a child victim of sexual abuse may 
be admitted to corroborate a defendant’s confession to sexual abuse as an exception to the hearsay rule. EC §1228.

a. Elements. The admission of a statement of a child victim to corroborate a defendant’s confession of sexual 
abuse requires that: 

1) The defendant confess to sexual abuse pertaining to crimes under EC §1228. See, PC §§261, 264.1, 
285, 286, 288, 288a, 289, 647a. The term “confession” is strictly construed and must be a complete 
confession of the subject crime. See, Creutz v. Superior Ct. (1996) 49 Cal.App.4th 822, 830;

2) The statement is made by a minor child under 12 years of age and incorporated into a written report 
of law enforcement or county welfare official. EC §1228(a);

3) The statement describes the child as a victim of sexual abuse. EC §1228(b);

4) The statement was made prior to the defendant’s confession. EC §1228(c);

5) There are no circumstances rendering the statement unreliable in relation to the confession with 
respect to any element of the crime or identification of the defendant. EC §1228(d); and

6) The child is unavailable under EC §240(a)(2) or (3) or refuses to testify. EC §1228(e).

b. Notice. The prosecution, if it intends to use the statement, must give the defense ten (10) days notice prior 
to its use at hearing or trial and, if offered during trial, the determination of the Court as to the admissibility 
of the statement will be made outside of the presence of the jury. EC §1228.

c. Constitutional Considerations.  Although there is no case directly on point as to whether a child victim’s 
statement under EC §1228 will implicate the Confrontation Clause, in most instances the statement will 
not be made initially to law enforcement and, as such, lack formality and solemnity necessary to render it 
testimonial. See, Ohio v. Clark (2015) ___ U.S. ___, 135 S.Ct. 2173, 2180, 2182 (commenting that statements 
by children will rarely be testimonial). Nevertheless, in cases where this hearsay exception is raised, careful 
analysis should be made as to the nature of the statement and its context under Crawford v. Washington 
(2004) 541 U.S. 36. 

EC §1230; FRE 804(b)(3)

A out-of-court statement made by a person that is contrary to the person’s self-interest is admissible as an 
exception to the hearsay rule. EC §1230.

1. Elements. The declaration against interest exception requires: a) declarant unavailability, b) the declarant’s 
knowledge of the facts, and c) that the statement is sufficiently against interest exposing the declarant to civil or 
criminal liability at the time it was made. 

a. Unavailability of the Declarant. Under the provisions of EC §1230, the declarant must be “unavailable 
as a witness” as defined under EC §240. Unavailability is a foundational preliminary fact governed by EC 
§405 and the burden of establishing unavailability is on the party proposing the exception. As a general 
proposition, a person will be considered “unavailable” when the declarant is: 
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1) precluded from testifying on the ground of privilege. EC §240(a)(1);

2) disqualified from testifying in the case. EC §240(a)(2); 

3) unable to testify due to a present physical or mental infirmity (requiring extreme or consequential 
infirmity preventing testimony typically established by expert testimony as to the declarant’s condition 
or the declarant’s declination to testify due to personal or family fear). EC §240(a)(3); 

4) absent from the hearing and the court is unable to procure the declarant’s attendance by its own 
process. EC §240(a)(4); 

5) absent from the hearing and the proponent of the testimony has exercised due diligence and is unable 
to secure the declarant’s attendance through the court’s process. EC §240(a)(5); or 

6) persistent in refusing to testify despite being found in contempt. EC §240(a)(6). 

For a more detailed discussion of “unavailability” as it pertains to exceptions to the hearsay rule, see, Section 
3, Hearsay (Statements of Mental or Physical State).

b. Knowledge of the Subject Matter. The necessity that the declarant have “sufficient knowledge of the 
subject” in essence means that the declarant must possess some specific and peculiar means (e.g., personal 
observation) for obtaining accurate knowledge of the matter which is the subject of the statement. See, EC 
§1230, Law Revision Commission Comments. 

c. Statement Sufficiently Against Declarant’s Interest. At the time the statement is made by the declarant, he 
or she must be cognizant that it is against his or her own pecuniary or proprietary interest. The principal 
inquiry is whether or not a reasonable person in the declarant’s position would not have made the statement 
unless he or she believed in the truth of the statement because it “was so far contrary to the declarant’s 
pecuniary or proprietary interest, or so far subjected him to the risk of civil or criminal liability, or so far 
tended to render invalid a claim by him against another, or created such a risk of making him an object of 
hatred, ridicule, or social disgrace in the community.” EC §1230; People v. Valdez (2012) 55 Cal.4th 82, 144. 
In embarking upon its analysis in this regard, the Court “may take into account not just the words but the 
circumstances under which they were uttered, the possible motivation of the declarant, and the declarant’s 
relationship to the defendant.” People v. Frierson (1991) 53 Cal.3d 730, 745. In the context of declarations 
of penal interest, the reliability of the declaration must also be considered. “The statements must be distinctly 
against the declarant’s penal interest and must be clothed with indicia of reliability.” EC §1230, Law Revision 
Commission Comments. Whether or not a hearsay statement is sufficiently against a declarant’s penal interest 
is a preliminary fact to be determined pursuant to EC §405 prior to its presentation to the jury.

2. Special Considerations. When considering the applicability of the declaration against interest exception to the 
hearsay rule, particular attention should be given to the following facts and circumstances:

a. Relevancy. The statement must be relevant to prove a fact in dispute.

b. Trustworthiness. Trustworthiness of the statement is not statutorily required under EC §1230. Thus, the 
trial judge is not directly compelled under statute to make a finding of trustworthiness before admitting the 
statement into evidence. But see, People v. Masters (2016) 62 Cal.4th 1019, 1056-57 (trustworthiness is an 
implicit requirement as to declarations against penal interest); People v. Chapman (1975) 50 Cal.App.3d 872, 
878 (where the Court opined that certain language contained in EC §1230 to the effect that “a reasonable man 
in his position would not have made the statement unless he believed it to be true” represented a “codification 
of the requirement of trustworthiness as a condition precedent to the admissibility of such declarations”). 
Moreover, when the statement at issue is one against the declarant’s penal interest, the trustworthiness of 
the statement should be considered. “There is no litmus test for the determination of whether a statement 
is trustworthy and falls within the declaration against interest exception. The trial court must look to the 
totality of the circumstances in which the statement was made, whether the declarant spoke from personal 
knowledge, the possible motivation of the declarant, what was actually said by the declarant and anything 
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else relevant to the inquiry.” People v. Greenberger (1997) 58 Cal.App.4th 298, 334. 

c. Statement Contrary to Interest. It must be established that a reasonable person would realize that the 
statement is contrary to his or her interest and would not have verbalized the statement unless it was true. 
Valdez, 55 Cal.4th at 144.

d. Redaction. Parts of a statement not sufficiently against interest must be redacted. See, People v. Duarte 
(2000) 24 Cal.4th 603, 612. 

e. Social Disgrace. In California, statements that pose a risk of making the declarant “an object of hatred, 
ridicule, or social disgrace in the community” are admissible under the declaration against interest hearsay 
exception. EC §1230.

FEDERAL COMPARISON
FRE 804(b)(3) does not allow a declaration against social interest to be admissible 
as a declaration against interest (in contrast to EC §1230) and the definition of 
“unavailable as a witness” under FRE 804(a) is somewhat broader than the definition 
under EC §240. A statement to be admissible under the Federal Rules must be “so 
contrary to the declarant’s proprietary or pecuniary interest or had so great a tendency 
to invalidate the declarant’s claim against someone else or to expose the declarant to 
civil or criminal liability.” FRE 804(b)(3)(A). In addition, the Federal Rules define 
a declaration against interest as a statement that “is supported by corroborating 
circumstances that clearly indicate its trustworthiness, if it is offered in a criminal 
case as one that tends to expose the declarant to criminal liability.” See also, FRE 
804, Notes and Commentary (noting that FRE 804(b)(3) has been amended to provide 
that the “corroborating circumstances” requirement is applicable to all declarations 
against penal interest offered in criminal cases whether presented by the prosecution 
or the defense). California is more permissive and does not require corroboration so 
long as the declarant’s statements have sufficient indicia of reliability.

f. Constitutional Considerations. Statements sought to be introduced under the declaration against interest 
exception must undergo a Confrontation Clause analysis to determine whether or not the declaration was 
“testimonial” (induced by police or prosecution) and recorded with no opportunity for cross-examination. 
Typically, declarations against interest are often made to law enforcement thereby raising issues under the 
Confrontation Clause. See, Crawford v. Washington (2004) 541 U.S. 36, 52.

3. Gang-Related Crime Exception. A sworn out-of-court statement that is relevant to the prosecution of a gang-
related offense is admissible as an exception to the hearsay rule if the person is unavailable to testify because he 
or she died of unnatural causes. EC §1231. 

a. Elements. Evidence of a prior statement made by a declarant relevant to a gang-related offense is not 
violative of the hearsay rule if the declarant is deceased and the proponent establishes that: 

1) The statement relates to acts or events relevant to a criminal prosecution under the California Street 
Terrorism Enforcement and Prevention Act. EC §1231(a); 

2) A verbatim transcript, copy, or record of the statement exists (including audio or video). EC §1231(b); 

3) The statement relates to facts within the declarant’s personal knowledge. EC §1231(c); 

4) The statement was made under oath or affirmation in an affidavit. EC §1231(d); 

5) The declarant died from other than natural causes. EC §1231(e); and 

3-15



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

PRIOR
INCONSISTENT
STATEMENT

6) The statement was made under circumstances indicating trustworthiness in that it was not made 
in contemplation of a pending criminal or civil matter in which the declarant had an interest, a bias 
or motive for fabrication did not exist, the statement is corroborated by independent evidence, or the 
statement was against the declarant’s interest. EC §1231(f). 

b. Notice and Other Statutory Considerations. Admissibility under this section is also predicated on the 
proponent of the statement giving notice to the adverse party of its intention to use the statement “sufficiently 
in advance of the proceedings.” The testifying law enforcement officer must have either five (5) years law 
enforcement experience or Police Officer Standards and Training and the jury can be told only that the 
declarant is unavailable and not that he or she died from other than natural causes. EC §§1231.3, 1231.4.

c. Constitutional Considerations. Statements made under EC §1231 can implicate the Confrontation 
Clause because they are typically given in preliminary hearings or grand jury proceedings rendering them 
testimonial under Crawford v. Washington (2004) 541 U.S. 36.  However, if the declarant was subject to 
cross-examination at a previous proceeding, the statement will be admissible. Furthermore, if it is determined 
that the defendant caused the unavailability of the declarant to prevent his or her testimony, the statement 
may nevertheless be admissible under a forfeiture by wrongdoing theory. See, Giles v. California (2008) 554 
U.S. 353, 361-62, 368. 

See, Hearsay/Crawford Flowchart.

EC §1235; EC §770; FRE 801(d)(1)(A)

The prior inconsistent statement of a testifying witness that was made out-of-court is admissible as an exception 
to the hearsay rule. EC §1235.

1. Elements.  The requirements for admissibility of a prior inconsistent statement are that: a) the witness testifies, 
b) the witness’s testimony is inconsistent with a prior statement, and c) the witness is given an opportunity to 
explain or deny the inconsistent statement.

a.  Witness Testimony. The witness must testify and the hearing or proceeding. People v. Blacksher (2011) 52 
Cal.4th 769, 806.

b. Testimony Inconsistent with Statement. A prior inconsistent statement is admissible if testimony in 
court contradicts an out-of-court statement of a witness and will be admitted for both impeachment and as 
substantive evidence (truth of the matter stated). The inconsistency must be with: 1) any part of the express 
testimony of the witness, or 2) any part of the implied testimony of the witness (reasonably inferred from 
express testimony). People v. Spencer (1969) 71 Cal.2d 933, 942.  A witness’s deliberate evasive conduct in 
either answering a question in an unresponsive manner or claiming lack of recollection can, depending on 
the circumstances, constitute an implied inconsistency. People v. Cowan (2010) 50 Cal.4th 401, 462. If such 
apparent evasion is the result of lack of recollection, evaluating this issue will be dependent on whether or not 
the circumstances indicated purposeful evasion. This is an analysis that will be conducted by the trial judge 
in determining the reasonableness of the implied testimony gleaned from a witness’s questionable express 
testimony (e.g., purported memory failure or elusory responses).

1) No evasion present. If the circumstances suggest that the witness is not feigning lack of recollection and 
sincerely does not recall a certain event, there is no inconsistency and the prior statement is inadmissible 
under the hearsay rule. People v. Ledesma (2006) 39 Cal.4th 641, 711.

2) Evasion present. If the circumstances suggest that the witness’s claimed lack of recollection is 
deliberately evasive, the prior statement will be admitted as a prior inconsistent statement. People v. 
Anderson (2018) 5 Cal.5th 372, 403-04; Ledesma, 39 Cal.4th at 711. The focus is not whether the 
witness conveniently recalls certain information and forgets other information “but rather whether the 
record supports a finding that the forgetfulness at trial is deliberately evasive.” People v. Perez (2000) 
82 Cal.App.4th 760, 764.
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c. Opportunity to Explain or Deny. EC §1235 applies only when the person whose statement sought to be 
admitted actually testifies at trial as a witness and the examining attorney complies with EC §770 such that: 
1) extrinsic evidence of the prior statement is introduced, 2) the witness is given a chance to explain or deny 
the statement, and 3) the witness has not been excused from further testimony in the matter. See, Seibert 
v. City of San Jose (2016) 247 Cal.App.4th 1027, 1062. If these requirements are met, extrinsic evidence 
of an inconsistent statement is admissible “[u]nless the interests of justice otherwise require.” EC §770. 
Consequently, it is within the discretion of the trial judge to admit the extrinsic evidence of an inconsistent 
statement even though the witness may have not been given an opportunity to explain or deny the statement. 
Only the portion of the statement construed as “inconsistent” can be admitted into evidence subject to the 
requirements of EC §356 (i.e., unless necessary to clarify or make understandable the remainder of the 
statement). 

2. Jury Instructions. The applicable jury instruction when use of the inconsistent statement is for both impeachment 
and substantive evidence (truth) is CALCRIM 318 (Prior Statements as Evidence). When an inconsistent statement 
is to be used only for impeachment due to a violation of Miranda, the appropriateness of such jury instruction 
as CALCRIM 356 (Miranda-Defective Statements), may be considered by the Court.  However, there is no sua 
sponte obligation to give these instructions. See, People v. Griffin (1988) 46 Cal.3d 1011, 1026; People v. Coffman 
(2004) 34 Cal.4th 1, 63.

3. Constitutional Considerations. 

a. Voluntariness. In order for a witness’s prior inconsistent statement to be excluded on Fifth Amendment 
grounds, it must be the product of coercion. See, People v. Atchley (1959) 53 Cal.2d 160, 170. If the defense 
objects to the introduction of the statement on the basis of involuntariness, the prosecution has the burden of 
proof by a preponderance of the evidence that the statement was voluntary and not the product of intimidation 
or coercion. See, Lego v. Twomey (1972) 404 U.S. 477, 489. However, if the defendant challenges a statement 
by a third party witness as being involuntary, and thus a violation of his due process right to a fair trial, 
the defendant has the burden of demonstrating that the witness’s statement was the direct consequence of 
coercion. See, People v. Lee (2002) 95 Cal.App.4th 772, 788. “Although courts analyzing claims of third 
party coercion have expressed some concern to assure the integrity of the judicial system . . . [t]he purpose of 
exclusion of evidence pursuant to a due process claim such as defendants’ is adequately served by focusing 
on the evidence to be presented at trial, and asking whether that evidence is made unreliable by ongoing 
coercion.” People v. Badgett (1995) 10 Cal.4th 330, 347-48. 

b. Violation of Miranda; Right to Counsel. A defendant’s prior inconsistent statement obtained in violation 
of his Miranda rights cannot be used as substantive evidence against the defendant, but can be used for 
impeachment if he elects to testify. See, Harris v. New York (1971) 401 U.S. 222, 224. Similarly, a statement 
acquired in violation of a defendant’s Sixth Amendment right to counsel can be used for impeachment 
purposes if he chooses to testify but not as substantive evidence. See, Kansas v. Ventris (2009) 556 U.S. 586, 
594.

c. Right of Confrontation. The admission of a witness’s prior inconsistent statement will not implicate the 
Confrontation Clause because it is assumed that the witness will be subject to cross-examination. See, 
Crawford v. Washington (2004) 541 U.S. 36, 59 n.9; People v. Cowan (2010) 50 Cal.4th 401, 463.

FEDERAL COMPARISON
The Federal Rules consider a prior inconsistent statement as relevant non-hearsay 
and admissible for its truth provided it “was given under penalty of perjury at a trial, 
hearing, or other proceeding or in a deposition.” FRE 801 (d)(1)(A). Conversely, if 
the statement was not made under oath, there is no available exception to the hearsay 
rule (FRE 801(c)) under the Federal Rules thus rendering use of the statement only for 
impeachment. See, U.S. v. Bao (9th Cir.1999) 189 F.3d 860, 865-66. By comparison, 
under EC §1235, it is not required that the prior inconsistent statement be made under 
oath. See, EC §1230, Law Revision Commission Comments. Also, the Federal Rules  
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consider a prior statement of a testifying witness as non-hearsay if the statement 
“identifies a person as someone the declarant perceived earlier.” FRE 801(d)(1)(C).

4. Special Rules and Considerations in Criminal Matters. In criminal cases, even when the declarant does not 
testify, certain inconsistent statements are nevertheless admissible for their truth under EC §1294 so long as: 

a. The statement was properly admitted at the preliminary hearing or other proceeding in the same case. EC 
§1294(a);

b. The witness is unavailable. EC §1294(a); 

c. The former testimony of the witness is admitted under EC §1291 consisting of:

1) A video recorded statement introduced at the prior proceeding. EC §1294(a)(1).

2) A transcript containing the statements of the prior proceeding. EC §1294 (a)(2); and

d. The party was afforded the opportunity to cross-examine the declarant. EC §1294(b). 

EC §§1236/791; FRE 801(d)(1)(B)

The prior consistent statement of a witness is admissible as an exception to the hearsay rule provided the statement 
complies with the requirements of EC §791. EC §1236.

1. Elements. In order for a prior consistent statement to be admissible as an exception to the hearsay rule: a) 
the witness must testify, b) the witness’s current testimony must be attacked as recently fabricated or a prior 
inconsistent statement was used to attack the credibility of a witness, and c) testimony must be consistent with 
the prior statement.

a. Witness Testimony. The witness must testify at the hearing or proceeding.

b. Testimony Impeached. The witness’s testimony must be impeached as either 1) being recently fabricated 
(expressly or impliedly) or influenced by bias or other improper motive, or 2) by a prior inconsistent statement. 
EC §791(a), (b). The statement is also admitted as substantive evidence for rehabilitative purposes when a 
witness’s credibility has been challenged. See, EC §§791, 1236.

c. Testimony Consistent with Prior Statement. By its provisions, EC §791 mandates that the prior consistent 
statement be made before the “improper motive” to fabricate arose or an alleged prior inconsistent statement 
was enunciated. See, People v. Brents (2012) 53 Cal.4th 599, 615-16; People v. Crew (2003) 31 Cal.4th 822, 
843-44. In assessing admissibility, the Court should focus on the inducement raised during cross-examination 
as substantiating the witness’s improper motive, bias or fabrication. The statement must also be consistent 
with a witness’s in court testimony that was impeached. EC §1236.

2. Constitutional Considerations. The admission of a witness’s prior consistent statement will not 
implicate the Confrontation Clause because it is assumed that the witness will be subject to cross-
examination. See, Crawford v. Washington (2004) 541 U.S. 36, 59 n.9.

FEDERAL COMPARISON
A prior statement of a testifying witness that is consistent with the declarant’s testimony 
and offered “to rebut an express or implied charge that the declarant recently 
fabricated it or acted from a recent improper influence or motive in so testifying”  

3-18



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

PAST
RECOLLECTION
RECORDED

or “to rehabilitate the declarant’s credibility as a witness when attacked on another 
ground” is defined in the Federal Rules as relevant non-hearsay admissible for its 
truth. FRE 801(d)(1)(B). Also, the Federal Rules consider a prior statement of a 
testifying witness as non-hearsay if the statement “identifies a person as someone the 
declarant perceived earlier.” FRE 801(d)(1)(C).

3. Special Rules and Considerations in Criminal Matters. Evidence of a statement previously made by a witness 
is not violative of the hearsay rule if it would have been admissible had the witness testified and: 

a. The statement is an identification of a party or another as a participant in a crime. EC §1238(a); 

b. The statement was made at the time the crime was fresh in the witness’s memory. EC §1238(b); and 

c. The evidence of the statement is offered after the witness testifies that he or she made the identification and 
that is was a true reflection of his or her opinion at the time (e.g., the witness admits the prior identification 
and attests to its accuracy). EC §1238(c).

If the witness confirms the prior identification (e.g., identification at a photo or lineup), it is admissible under 
EC §1238; however, if the witness denies the prior identification it could be admissible as a prior inconsistent 
statement under EC §1235.

EC §1237; FRE 803(5)

The past recollection recorded exception to the hearsay rule is applicable when a witness has insufficient present 
memory in court and an out-of-court writing is proven to be true and accurate. EC §1237.

1. Elements. The past recollection recorded exception to the hearsay requires that:

a. The statement would have been admissible if the witness testified (in contrast to inadmissible expert or lay 
opinion testimony). EC 1237(a);

b. The witness has insufficient present recollection of the subject matter, particularly where the witness’s 
inability to recollect cannot be refreshed by reading the writing and his or her memory deficiency will 
detrimentally affect the quality of testimony. EC 1237(a); see, People v. Patton (1976) 63 Cal.App.3d 211, 
219 (the proffered evidence must concern a matter as to which the witness has insufficient present recollection 
to enable him to accurately and fully testify);

c. The statement is contained in a writing made when the events actually occurred and are fresh in the 
witness’s memory. EC §1237(a)(1); see, People v. Cowan (2010) 50 Cal.4th 401, 466;

d. The writing was made by the witness or by someone under his or her supervision. EC 1237(a)(2); EC 
§1237, Law Revision Commission Comments (“[T]he writing may be made not only by the witness himself 
or under his direction but also by some other person for the purpose of recording the witness’ statement at 
the time it was made”);

e. The witness testifies as to the statement’s truthfulness (e.g., personal knowledge of the facts and events). EC 
1237(a)(3); see, People v. Cummings (1993) 4 Cal.4th 1233, 1294 (where the Court stated that establishing 
the foundation for “truthfulness” as a prerequisite for admissibility of the statement was predicated on the 
reliability of the declarant’s testimony); and 

f. The writing is sufficiently authenticated. EC 1237(a)(4).
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NOTE
The past recollection recorded exception to the hearsay rule allows the writing of a testifying 
witness to be utilized as substantive evidence of its contents. The writing is read but not 
admitted into evidence (unless it is offered by an adverse party) and cannot be seen by the jury. 
See, Frio v. Superior Court (1988) 203 Cal.App.3d 1480, 1492 (in comparing both present 
memory refreshed and past recollection recorded, the Court referred to the latter stated that 
“the writing itself may not be received in evidence unless offered by an adverse party”). 

FEDERAL COMPARISON
Federal law requires that the document be made or adopted by the witness for 
admissibility under its “Recorded Recollection” exception to the hearsay rule. If 
not adopted by the witness, the writing is treated as multiple hearsay. FRE 803(5). 
California law permits the admission of a written statement, although neither prepared 
nor adopted by the witness, if prepared under the witness’s direction. EC §1237(a)
(2). Otherwise, federal law and California authority are relatively similar in their 
provisions including the restriction under the Federal Rules that, “[i]f admitted, the 
record may be read into evidence but may be received as an exhibit only if offered by 
an adverse party.” FRE 803(5).

2. Contrast with Present Memory Refreshed. When writings are used to refresh the recollection of a witness: a) the 
writing is not considered hearsay and b) the proponent is not permitted to read the statement to jury or mention 
its contents. See, Frio, 203 Cal.App.3d at 1491-92. However, the adverse party may examine the document, 
cross-examine the witness concerning its contents, and introduce portions of the writing germane to the witness’s 
testimony. EC 771(b). 

3. Traffic Accident Reports. In accordance with VC §20013, a traffic accident report may not be introduced into 
evidence under the past recollection recorded exception; however, the contents of the report can be utilized to 
refresh the recollection of the witness. See. Frio, 203 Cal.App.3d at 1491-92.

4. Constitutional Considerations. The admission of a writing under the past recollection recorded exception will 
not implicate the Confrontation Clause because it is assumed that the witness will be subject to cross-examination. 
See, Crawford v. Washington (2004) 541 U.S. 36, 59 n.9.

EC §§1290, 1291-3; CCP §2025.620; FRE 804(b)(1)

The former testimony of a declarant presently unavailable as a witness is admissible as an exception to the 
hearsay rule. EC §1291.

1. Elements. The requirements of the former testimony exception to the hearsay rule are: 

a. Statement Given in Former Testimony. Former testimony is testimony given under oath in: 1) another 
action or earlier proceeding in that same action, 2) certain administrative proceedings, 3) a deposition taken 
in another action, or 4) an arbitration proceeding if the evidence offered is a verbatim transcript of such 
proceeding. See, EC §§1290, 1291(a).

b. Witness Unavailability. The declarant must be unavailable to testify as a witness under EC §240. EC 
§1291(a).

For a more detailed discussion of “unavailability” as it pertains to exceptions to the hearsay rule, see, 
Section 3, Hearsay (Statements of Mental or Physical State).

FORMER
TESTIMONY
IN LEGAL
PROCEEDINGS

3-20



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

c. Statement Offered Against Adverse Party. The declarant’s former testimony must be offered against an 
adverse party who:

1) Previously offered such testimony in the prior proceeding on his or her behalf. EC §1291(a)(1). For 
instance, if a witness is called by the defense at a preliminary hearing, that testimony can be used at trial 
regardless of a showing of similarity of interest or motive. See, People v. Kiney (2007) 151 Cal.App.4th 
807, 812-816 (statement made by D during closing argument of earlier trial properly used against him 
in later trial).

2) The adverse party had a previous opportunity to cross-examine the declarant with a similar motive 
and interest in cross-examining the declarant. EC §1291(a)(2). If the adverse party was denied a 
meaningful opportunity to cross-examine the declarant at the prior proceeding, the former testimony 
will be inadmissible. See, e.g., People v. Gibbs (1967) 255 Cal.App.2d 739, 745-46 (defense counsel 
appointed minutes before preliminary hearing insufficient to afford adequate opportunity for cross-
examination of witness). “What is crucial for purposes of both the former testimony exception . . . and 
the confrontation clause is whether the previous opportunity for cross-examination was effective.” EC 
§1291, Law Revision Commission Comments. The motive and interest for cross-examination need only 
be “similar,” not “identical,” to satisfy this element of the former testimony exception to the hearsay 
rule. See, People v. Harris (2005) 37 Cal.4th 310, 333.

NOTE
Objections as to the form of a question, competency, or privilege can be made at the time the 
former testimony is admitted “as though the declarant were testifying.” EC §1291(b). However, 
such former testimony is not subject to objections to the form of questions that were not made 
at the time the former testimony was given or with respect to objections as to competency or 
privilege that did not exist when the former testimony was given.

FEDERAL COMPARISON
Under the Federal Rules testimony that was given as a witness during a current or 
different trial, hearing, or lawful deposition, and offered against a party who had “an 
opportunity and similar motive to develop it by direct, cross-, or redirect examination” 
is admissible under the “Former Testimony” exception to the hearsay rule provided 
the declarant is unavailable. FRE 804(b)(1). The definition of “unavailability” is set 
forth in FRE 804(a).

2. Admissibility of Depositions: A deposition can be used for any purpose against a party and to impeach any 
non-party.

a. Civil Cases. See, CCP §§2016-2036.

b. Criminal Cases (PC §§1335-1362). In criminal cases, depositions are called “conditional examinations.” 
Where the defendant has had a sufficient opportunity to cross-examine a witness at such an examination and 
that witness is unavailable at trial, the prosecution may introduce the testimony at the examination without 
being in violation of the Sixth Amendment Confrontation Clause. People v. Jurado (2006) 38 Cal.4th 72, 
115. As long as the statutory requirements for conditional examinations are followed and the witness is 
unavailable, the recorded testimony can be introduced in the same fashion as is former testimony. Id. 

For a more detailed discussion of “conditional examinations,” see, Section 2, Foundation (Depositions/
Conditional Examinations).

3. Probation Revocation Hearings. The testimony of a probationer at a hearing on revocation of probation cannot 
be used in a later trial on related criminal charges, but can be utilized for impeachment or rebuttal. See, People v. 
Coleman (1975) 13 Cal.3d 867, 889.
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4. Special Rules and Considerations in Criminal Matters. Prior inconsistent statements of a witness properly 
admitted in a preliminary hearing or trial of the same criminal matter under EC §1235 are not violative of the 
hearsay rule if: 

a. The witness is unavailable. EC §1294(a); and 

b. The former testimony of the witness is admitted under EC §1291 when presented 1) in a videotaped 
statement introduced at a preliminary hearing or prior proceeding (EC §1291(a)(1)), or 2) in a transcript of 
the preliminary hearing or prior proceeding with respect to the same criminal matter (EC §1291(a)(2)). 

In addition, the party against whom the statements are offered has the option to “examine or cross-examine any 
person who testified at the preliminary hearing or prior proceeding as to the prior inconsistent statements of the 
witness.” EC §1294(b). 

5. Constitutional Considerations. Evidence admitted under the former testimony exception to the hearsay rule 
does not violate the Confrontation Clause because the defendant’s right of confrontation was afforded to him at 
the previous proceeding. See, Crawford v. Washington (2004) 541 U.S. 36, 68. 

EC §1240; [FRE 803(2) Excited Utterance]

A spontaneous statement of a declarant is admissible as an exception to the hearsay rule. EC §1240.

1. Elements. In order for a statement to be admissible under the spontaneous declaration exception, the following 
conditions must be satisfied:

a. Description of Exciting Event. The act, event or condition must be personally “perceived by the declarant” 
to satisfy the criteria for a spontaneous statement. People v. Phillips (2000) 22 Cal.4th 226, 235. The statement 
must also describe or explain the startling occurrence. People v. Stanphill (2009) 170 Cal.App.4th 61, 73.

b. Made Spontaneously While Under Stress. The statement must be made while under the stress of the 
event perceived by the declarant “while the nervous excitement may be supposed still to dominate.” People 
v. Banks (2014) 59 Cal.4th 1113, 1162-63. An assertion made in nervous excitement and generated by a 
startling occurrence, made before there had been time to fabricate and while the declarant’s “reflective 
powers were still in abeyance,” and relating to the circumstances of the preceding occurrence will satisfy 
the spontaneity requirement of the spontaneous declaration exception to the hearsay rule. See, e.g., People 
v. Brown (2003) 31 Cal.4th 518, 541 (two hours elapsed between the crime and the statement yet was 
considered spontaneous because the declarant was upset and crying). Thus, the mental state of the speaker 
is of paramount importance. People v. Gutierrez (2009) 45 Cal.4th 789, 811; e.g., People v. Penunuri (2018) 
5 Cal.5th 126, 151-52 (declarant remained in excited and unreflective state of stress 20-40 minutes between 
encounter with the defendant and declarant’s statement to witness that the defendant pointed a gun at him). 

FEDERAL COMPARISON
Federal law admits statements of any person made at the time of some startling 
event and under the stress of the excitement. In this context an “excited utterance” 
under the Federal Rules is defined as “[a] statement relating to a startling event or 
condition, made while the declarant was under the stress of excitement that it caused.” 
FRE 803(2). The Federal Rules are somewhat more encompassing than California 
law because, while EC §1240 requires that a statement describe the startling act, 
condition or event, under FRE 803(2) it is sufficient that the statement merely relate to 
the startling event or condition.

2. Constitutional Considerations. A defendant’s Sixth Amendment right of confrontation may be violated if the 
declarant who made a spontaneous statement is unavailable, the statement is testimonial, and the defendant did 
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not have a prior opportunity to cross-examine the declarant. See, Crawford v. Washington (2004) 541 U.S. 36, 68.
For a complete analysis as to whether a statement is “testimonial” for Confrontation Clause purposes, see, 
Hearsay/Crawford Flowchart.

EC §1241; [FRE 803(1) Present Sense Impression]

A contemporaneous statement made by a declarant is admissible as an exception to the hearsay rule. EC §1241.

1. Elements. The contemporaneous declaration exception to the hearsay rule requires the following elements to 
be satisfied: 

a. Statement Must Explain the Conduct. The declarant’s statement must explain or make understandable 
uncertain, vague or ambiguous conduct. See, e.g., People v. Lazanis (1989) 209 Cal.App.3d 49, 58 (police 
officer’s broadcast transmission describing a vehicle and its heading overheard by another officer was 
admitted as a contemporaneous statement because it explained the conduct of the declarant). 

b. Declarant Must Be Engaged in the Conduct. Although it is necessary that the statement be made while 
the declarant is engaged in the conduct, immediacy or contemporaneousness is not a critical requirement. It 
is satisfactory that assertions are made while the conduct is ongoing or before its culmination. See, People 
v. Marchialette (1975) 45 Cal.App.3d 974, 980; see also, People v. Johnson (2010) 189 Cal.App.4th 1216, 
1225 (concluding that “statements made immediately after, and in response to, a violent assault should be 
treated as presumptively made during a contemporaneous emergency”). 

FEDERAL COMPARISON
The “Present Sense Impression” exception to the hearsay rule contained in the 
Federal Rules requires the declaration be made by a person while perceiving an event 
or condition (although not an “exciting” event) which describes or explains the event. 
FRE 803(1). Conceivably, the Federal Rules are more expansive than the California 
contemporaneous declaration exception in that: 1) the statement can describe the 
conduct of a third person, 2) the conduct described in the statement may be clear and 
unambiguous, and 3) the declaration can be made while the declarant was perceiving 
the event or immediately thereafter. See, FRE 803, Notes of Advisory Committee.

2. Constitutional Considerations.  If the declarant who uttered a contemporaneous statement is available for 
cross-examination, the Sixth Amendment Confrontation Clause will not be implicated. See, Crawford v. 
Washington (2004) 541 U.S. 36, 68. However, although contemporaneous statements are ordinarily made to 
individuals unconnected to law enforcement and consequently, not “testimonial,” a careful constitutional analysis 
will need to be conducted under circumstances where law enforcement officers were involved with either eliciting 
or receiving such statements. See, Davis v. Washington (2006) 547 U.S. 813, 822.

EC§1242; FRE 804(b)(2)

A statement made by a dying declarant made about the circumstances surrounding his or her impending death is 
an exception to the hearsay rule. EC§1242.

1. Elements. The following are the requirements for the admissibility of statements under the dying declaration 
exception:

a. Personal Knowledge of the Circumstances of Death. The statement made by the declarant must be founded 
on personal knowledge concerning: 1) the cause and circumstances of his or her death, and 2) the immediacy 
of his or her impending death. EC§1242; People v. Johnson (2015) 61 Cal.4th 734, 763. However, in 
manifesting this knowledge, “[i]t is not required that the declarant expressly proclaim he or she is going to 
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die.” EC §1242, Law Revision Commission Comments.

b. Sense of Impending Death. The statement made by the declarant must be made under the sense of 
impending death. EC§1242; Johnson, 61 Cal.4th at 763. Proof of the declarant’s sense of impending death 
can be accomplished by circumstantial evidence such as the seriousness of the physical injury, the decedent’s 
knowledge of his or her critical condition, or other factors. Thus, the declarant’s knowledge of his or her 
impending death need not be established by direct evidence. See, People v. Mayo (2006) 140 Cal.App.4th 
535, 553. In determining this issue and evaluating the applicable circumstances, the Court will consider the 
decedent victim’s:

1) physical condition; 

2) knowledge of the gravity of his or her injury;

3) conduct and behavior; and

4) statements and knowledge of the seriousness of his or her condition. See, EC §1242, Law Revision 
Commission Comments. 

c. Statement Involves Circumstances of Death. The substance of the statement must concern the cause and 
circumstances of the declarant’s impeding death. EC§1242; People v. Gatson (1998) 60 Cal.App.4th 1020, 
1025. 

d. Unavailability of Declarant Due to Death. The declarant must be unavailable as a result of his or her death 
although death need not occur immediately. The timing of the declarant’s death is not determinative for the 
exception to apply as the central focus of the analysis is the belief of the declarant at the time the statement 
was made with respect to the imminence of his or her death. See, People v. Monterroso (2004) 34 Cal.4th 
743, 763 (“the trial court did not abuse its discretion in admitting the statements under the exception for dying 
declarations, even though [the victim] lingered on for several more days before dying”).

NOTE
A disputed preliminary fact of personal knowledge of the witness (testifying in court) is decided 
under EC §403, and a disputed preliminary fact involving the personal knowledge of the 
hearsay declarant concerning the cause and circumstances and perceived immediacy of his 
or her impending death is decided under EC §405. Although the decision of the trial judge as 
to the preliminary fact determination made under EC §405 is conclusive and counsel cannot 
direct the jury to disregard the evidence, if admitted, he or she may challenge such evidence by 
commenting upon its weight and credibility under EC §406.

FEDERAL COMPARISON
Under FRE 804(b)(2), the “Statement Under Belief of Impending Death” exception is 
applicable in civil actions and only in criminal cases involving homicide. Additionally, 
provided the statement was made while the victim believed death was imminent, the 
victim need not die but only be unavailable at trial as a result of the proponent’s inability 
to procure the declarant’s attendance or testimony “by process or other reasonable 
means.” FRE 804(a)(5). By contrast, California law admits dying declarations in all 
proceedings, whether civil or criminal, but requires that the victim actually die.

2. Constitutional Considerations. When a dying declaration is introduced, a defendant’s Sixth Amendment right 
of confrontation is not violated regardless of the testimonial character of the statement. See, People v. Giles (2008) 
554 U.S. 353, 358; Crawford v. Washington (2004) 541 U.S. 36, 56, n.6 (“Although many dying declarations 
may not be testimonial, there is authority for admitting even those that clearly are”); People v. D’Arcy (2010) 48 
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BUSINESS
RECORDS

Cal.4th 257, 291.

EC §1270 – 1272; FRE 803(6) 

Business records are introduced to prove the occurrence of an act, condition or event and are admissible as an 
exception to the hearsay rule. EC §1270.

1. Elements. A writing (or portion thereof) is admissible under the business records exception to the hearsay rule 
if the following conditions are satisfied:

a. Act, condition or event. The writing must be introduced to memorialize an act, condition or event and offered 
to prove the occurrence of such act, condition or event. EC §1271. This is to be contrasted with opinions or 
conclusions, which are not construed as an act, condition or event because they constitute conclusions devoid 
of acts, conditions or events personally observed by the individual providing the opinion. Id.; see, e.g., 
People v. Campos (1995) 32 Cal.App.4th 304, 309 (a psychiatrist’s report relied upon by another testifying 
psychiatrist was not a proper business record because it contained conclusions).

b. Preparation in regular course of business. The writing must be made in the “regular course of business.” EC 
§1271(a).  A business includes every type of business, governmental activity, profession, occupation, calling 
or operation of institutions, whether or not for profit. EC §1270. Also, a “writing” is broadly construed to 
encompass any form of tangible expression. EC §250. Thus, documents prepared in anticipation of litigation 
are not considered in the regular court of business because they are generated for objectives completely 
unrelated and unconnected to the business enterprise. See, People v. McVey (2018) 24 Cal.App.5th 405, 414-
15.  “Indeed, it is presumed in the preparation of the records not only that the regular course of business is 
followed but that the books and papers of the business truly reflect the facts set forth in the records brought 
to court.” People v. Dorsey (1974) 43 Cal.App.3d 953, 961. Although the writing is not required to be of a 
type that is frequently generated by the business, it must be made in connection with the particular business 
operation or occupation at hand. See, Jefferson’s Evid. Benchbook, §4.7. 

c. Timeliness of the entry of the act, condition or event. The writing must be made “at or near the time of the 
act, condition or event” to ensure that the entry was recent in the mind of the recorder. EC §1271(b). The 
acceptability of the duration of time between the event and the entry will be determined by the trial judge on 
a case-by-case basis. 

d. Testimony as to identity and mode of preparation. There must be testimony by a qualified witness as to 
the specific identity of a document and its mode of production. EC §1271(c). However, it is not critical that 
the witness be the custodian or person who created or generated the writing. Any “qualified witness” who is 
“knowledgeable about the documents may lay the foundation for introduction of business records.” Jazayeri 
v. Mao (2009) 174 Cal.App.4th 301, 324; see, People v. Selivanov (2016) 5 Cal.App.5th 726, 775-76. 

e. Trustworthiness. In order for a writing under the business records exception to the hearsay rule to be 
admissible, it must be established that the sources of information and method and time of preparation of 
the writing impart its trustworthiness. EC §1271(d). Such admissibility of business records is reliant on 
the personal knowledge of the reporter or a witness having the business duty to observe and report the 
information. The trial judge will then analyze the circumstances in determining trustworthiness and the 
basis for the decision concerning admissibility need not be placed on the record. “The proponent of the 
evidence has the burden of establishing trustworthiness.” People v. Beeler (1995) 9 Cal.4th 953, 978; e.g., 
People v. Ayers (2005) 125 Cal.App.4th 988, 994 (finding that the trustworthiness threshold was not satisfied 
when employees who prepared certain business forms did not have personal knowledge of the contents 
which consisted of hearsay statements of individuals without a business duty to observe and report the facts 
accurately); see also, Zanone v. City of Whittier (2008) 162 Cal.App.4th 174, 191. 
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FEDERAL COMPARISON
The provisions for business records in the Federal Rules, referred to as “Records of a 
Regularly Conducted Activity,” are very similar to EC §1271 with the exception that 
FRE 803(6) also allows for the record of an “opinion, or diagnosis” and also places 
on the opponent the burden to demonstrate that “the source of information or the 
method or circumstances of preparation indicate a lack of trustworthiness.”

2. Absence of Business Records. To prove the non-occurrence of an act, condition or event it must be shown that: 
a) the records of such act, condition or event were made in the regular course of the business (EC §1272(a)) 
and b) the absence of such records is a trustworthy indication it did not occur or the condition did not exist (EC 
§1272(b)). The absence of a business entry can be substantiated by properly authenticated business records or 
testimony by the records custodian (but affidavits are hearsay and inadmissible, especially in criminal matters 
where there are significant constitutional considerations).

FEDERAL COMPARISON
The provisions for the absence of business records in the Federal Rules, referred 
to as “Absence of a Record of a Regularly Conducted Activity,” are very similar to 
EC §1272 with the exception that they also allow for the absence of a record of an 
“opinion, or diagnosis” and also places on the opponent the burden to demonstrate 
that “ the possible source of the information or other circumstances indicate a lack of 
trustworthiness.” FRE 803(7).

3. Computer records. A computer generated printout is not deemed hearsay if it relates to its own internal 
operation as opposed to containing a statement made by a person. See, People v. Hawkins (2002) 98 Cal.App.4th 
1428, 1449. “The Evidence Code does not contemplate that a machine can make a statement.” Id. at 1449; see 
also, People v. Goldsmith (2014) 59 Cal.4th 258, 274. Logic would dictate, however, that when reports generated 
from a computer database incorporate collateral information and facts, the final work product will be considered 
hearsay. Moreover, the applicability of rules may be different if the computer transforms or adjusts data to arrive 
at conclusions or make projections.  By contrast business records produced by a human being and entered into a 
computer are hearsay. Hawkins, 98 Cal.App.4th at 1449.

4. Use of Subpoena Duces Tecum (“SDT”) (EC §§1560-1561). In responding to a SDT, a business can invoke a 
procedure in which a business record can be produced without the custodian of records appearing in court under 
the following conditions:

a. The business must mail or deliver to court a copy of the business records with an affidavit;

b. The custodian or other qualified witness with certification authority must sign the affidavit under penalty 
of perjury and must also “be able to attest to various attributes of the records relevant to their authenticity 
and trustworthiness. As such, the execution of a section 1561 affidavit is more than simply a clerical task.” 
Cooley v. Superior Court (2006) 140 Cal.App.4th 1039, 1044.

c. The contents of the affidavit must provide that “[t]he records were prepared by the personnel of the business 
in the ordinary course of business at or near the time of the act, condition, or event,” describing the mode of 
preparation as well as the identity of the records. EC §1561(a)(3)(4)(5). 

d. The Court will permit the admissibility of the records “[i]f the original records would be admissible in 
evidence if the custodian or other qualified witness had been present and testified to the matters stated in the 
affidavit” and the criteria for the business records exception are satisfied. EC §1562.
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OFFICIAL
RECORDS

CRIMINAL LAW BENCH NOTE: The following consist of records that do not qualify under the 
business records exception to the hearsay rule:

• Police reports (potentially based on observations of witnesses or victims having no official duty to 
report relevant facts accurately) typically lack reliability and trustworthiness. EC §1271, Law Revision 
Commission Comments; McVey, 24 Cal.App.5th at 414-15. 

• Search results from databases containing information from police reports. Zanone, 162 Cal.App.4th at 
191.

• Probation reports. See, People v. Reed (1996) 13 Cal.4th 217, 230.

• Psychiatric evaluations. See, People v. Reyes (1974) 12 Cal.3d 486, 503; Campos, 32 Cal.App.4th at 
309.

• Traffic investigation reports (sources of the information are typically civilian witnesses with no duty 
to observe or relate the information accurately to the officer). See, People v. Hernandez (1997) 55 Cal.
App.4th 225, 240.

• Medical records that involve diagnosis requiring interpretation or expert opinion are inadmissible. 
However, judges will generally allow records that describe certain medical conditions that are easily 
diagnosed and do not require cross-examination (e.g., patient complaints, bruising, simple fractures and 
lacerations). See, People v. Alexander (2010) 49 Cal.4th 846, 876.

• 911call logs. Alvarez v. Jacmar Pac. Pizza Corp. (2002) 100 Cal.App.4th 1190, 1205.

5. Constitutional Considerations.  Records or printouts generated by computers or machines are not considered 
hearsay and, accordingly, do not violate a defendant’s Sixth Amendment right of confrontation; a machine is not 
a declarant and the data produced are not statements as contemplated by the hearsay rule. People v. Lopez (2012) 
55 Cal.4th 569, 583. “Business and public records are generally admissible absent confrontation not because they 
qualify under an exception to the hearsay rules, but because – having been created for the administration of an 
entity’s affairs and not for the purpose of establishing or proving some fact at trial – they are not testimonial.” 
Melendez - Diaz v. Massachusetts (2009) 557 U.S. 305, 324.  However, if the records are produced by a human 
being and are “testimonial,” the Confrontation Clause could be implicated. Id. at 322-23. 

EC §1280-84; FRE 803(8)

An official record is an exception to the hearsay rule. EC §1280.  The official records exception is generally 
interpreted as being more liberal in allowing admission than the business records exception. Thus, a writing 
prepared by a public employee that satisfies EC §1271 will also be admissible under EC §1280. 

1. Elements. A writing (or portion thereof) is admissible under the official records exception to the hearsay rule if 
made by a public employee and in compliance with the following conditions:

a. Act, condition or event. The purpose of the writing must be to record an act, condition or event and offered 
to substantiate the occurrence of the act, condition or event. EC §1280. The testimony of the custodian of 
records or qualified witness as to the identity and mode of preparation of the record is not required under the 
official records exception in contrast to the business records exception. People v. Martinez (2000) 22 Cal.4th 
106, 129.

b. Scope of public employee’s duty. The writing must be made or compiled by and within the scope of duty 
of the public employee. EC §1280(a). See, e.g., Shea v. Department of Motor Vehicles (1998) 62 Cal.App.4th 
1057, 1061 (holding that a forensic alcohol report prepared by an unsupervised trainee did not fall within 
the official records exception to the hearsay rule). A “public employee” is defined as an officer, agent, or 
employee of a public entity. EC §195.
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NOTE
There is a rebuttable presumption that an official duty has been regularly performed. EC 
§664. This presumption is operative only when a person has an official duty to act. Furman 
v. Department of Motor Vehicles (2002) 100 Cal.App.4th 416, 423. If the public official had a 
duty record the information, it will be presumed that it was recorded properly and the burden 
then shifts to the party opposing the admission of the evidence. Murphey v. Shiomoto (2017) 13 
Cal.App.5th 1052, 1064. 

c. Timeliness of the entry of the act, condition or event. The writing must be made at or near the time of 
the act, condition or event. EC §1280(b). The requirement that the writing be timely does not necessitate it 
be evaluated by “arbitrary or artificial time limits.” Martinez, 22 Cal.4th at 128 (quoting Missouri Pacific 
Railroad Company v. Austin (5th Cir.1961) 292 F.2d 415). An electronic record will be considered timely for 
purposes of the official records exception so long as the test results were recorded at the time of the analysis 
(even though the print-out is dated later). See, Miyamoto v. Department of Motor Vehicles (2009) 176 Cal.
App.4th 1210, 1221 (the report was not reliant on memory but merely consisted of the transfer of information 
from the laboratory’s database to a written report). However, the result might be different where “no statute 
or regulation imposes a timeliness duty with regard to the recording of test results that could be presumed to 
have been met.” Molenda v. Department of Motor Vehicles (2009) 172 Cal.App.4th 974, 991.

d. Trustworthiness. The sources of the information for the entries in the writing, the method and time of 
preparation of the writing must indicate the trustworthiness of the writing. EC §1280(c). The trustworthiness 
requirement is satisfied if the written report is based on the observation of a public employee having a duty to 
examine the facts and report them accurately (information from private citizens does not suffice in that there 
is no duty to observe and report with requisite precision to the public entity). McNary v. Department of Motor 
Vehicles (1996) 45 Cal.App.4th 688, 695. It is not necessary that the person with personal knowledge of the 
facts (i.e., the public employee who initially observed the facts) be the individual who actually recorded 
the information provided the information was properly relayed to him or her for recordation. Hildebrand v. 
Department of Motor Vehicles (2007) 152 Cal.App.4th 1562, 1571-72.

FEDERAL COMPARISON
FRE 803(8) provides a hearsay exception for a “record or statement of a public office” 
of “a matter observed while under a legal duty to report.”  However, in contrast to EC 
§1280, the federal rule excludes matters “observed by law-enforcement personnel” 
and also places on the opponent the burden to demonstrate that “the source of 
information or other circumstances indicate a lack of trustworthiness.” FRE 803(A)
(ii), (B). 

2. Absence of Public Record. Evidence of the absence of a public record can be admissible if: a) it is a type 
regularly made and preserved by a public office and b) a public employee (who is the official custodian of 
records) prepares a writing (an attestation or certification) representing that a diligent search and failure to find 
such a record in that office took place. EC §1284. The writing must also be authenticated. See, EC §§1401, 1453, 
1530(a)(2). 

FEDERAL COMPARISON
FRE 803(10), titled “Absence of a Pubic Record,” provides for a hearsay exception 
where a diligent search failed to disclose the public record and testimony or certification 
is admitted to prove “i) the record or statement does not exist; or (ii) a matter did not 
occur or exist, if a public office regularly kept a record or statement for a matter 
of that kind.” FRE 803(10)(A).  Also, in a criminal case, the prosecutor must give 
fourteen (14) days written notice of his or her intention to use the certification and no  
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objection must be raised by the defendant within seven (7) days thereafter unless 
a different time period is established by the court for the notice or objection. FRE 
803(10)(B).

3. Official Records Exception and the Secondary Evidence Rule. Contents of an official record can be proven by 
admissible original or secondary evidence. See, EC §§1520-1523.  In criminal actions, the Court must exclude 
secondary evidence of the contents of a writing if: a) the original is in the proponent’s possession, custody or 
control and b) the proponent has not made the original reasonably available for inspection at or before trial (look 
to the time, place and manner of the inspection permitted). EC §1522(a). 

4. Proving Prior Convictions: Criminal Convictions Record Act. Under EC §452.5(b), a record of conviction 
satisfying the certification requirements of EC §1530(a) is admissible under the official records exception to 
the hearsay rule “to prove the commission, attempted commission, or solicitation of a criminal offense, prior 
conviction, service of prison term, or other act, condition, or event recorded by the record. ” EC §452.5(b)(1). The 
significant effects of the Criminal Convictions Records Act are as follows:

a. Notice of judicial acts and court records (pursuant to EC §452(c) and (d)) encompasses notice of computer-
generated official court records of criminal convictions provided: 1) the Judicial Council specifies the types 
of official court records covered, and 2) the records are certified by the court clerk. EC §452.5(a).

b. It creates a special group of computer-generated records of criminal convictions for judicial notice (judicial 
notice is evidently limited to the notice of conviction and not truth of the commission of the crime). EC 
§452.5(a).

c. It expands the official records hearsay exception (unrelated to matters involving judicial notice) by: 
permitting the use of the record of conviction to prove 1) the conviction, 2) the commission of the underlying 
criminal misconduct, and 3) the existence of a prior prison term. EC §452.5(b). 

CRIMINAL LAW BENCH NOTE: The following consist of records that qualify under the official 
records exception to the hearsay rule:

• A police officer’s report based on his or her personal observations. Jackson v. Department of Motor 
Vehicles (1994) 22 Cal.App.4th 730, 737-38. However, an accident report compiled and filed by a citizen 
concerning an accident is not admissible.

• Forensic reports (i.e., lab tests for drugs). See, Lake v. Reed (1997) 16 Cal.4th 448, 467.

• Autopsy reports used to establish a victim’s cause of death. See, People v. Perez (2018) 4 Cal.5th 421, 
456.

• Official acts of the courts (i.e., court records). E.g., People v. Reed (1996) 13 Cal.4th 217, 225 (preliminary 
hearing transcript).

• Certified rap sheets. See, In re Jonathan V. (2018) 19 Cal.App.5th 236, 245.

• A probation report that contains statements made by a probationer to a probation officer. People v. 
Monreal, (1997) 52 Cal.App.4th 670, 679.

• Certified commitment records of federal, state, or county penitentiary, jail, or reformatory under PC 
§969(b). See, People v. Delgado (2008) 43 Cal.4th 1059, 1066.

5. Constitutional Considerations. Official records do not violate a defendant’s Sixth Amendment right of 
confrontation because they are created for the administration of an entity’s affairs and not for the testimonial 
purpose of establishing or proving some fact at trial. Melendez - Diaz v. Massachusetts (2009) 557 U.S. 305, 324. 
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FEDERAL
TRUSTWORTHI-
NESS RULE

MULTIPLE
HEARSAY

CONSTITUTIONAL
CONSIDERATIONS

However, official records that contain testimonial statements could implicate the Confrontation Clause. See, id. at 
321-22 (lab analyst’s certificate of that a certain substance constituted a drug was testimonial).

FRE 807

A hearsay statement exception not specifically covered by FRE 803 or 804 but having equivalent circumstantial 
guarantees of trustworthiness is not excluded by the hearsay rule if the following conditions are met:

a. The statement possesses equivalent circumstantial guarantees of trustworthiness. FRE 807(a)(1);

b. The statement is offered as evidence of a material fact. FRE 807(a)(2);

c. The statement is more probative on a point for which it is offered than any other evidence the proponent 
can obtain through reasonable efforts. FRE 807(a)(3);

d. The interests of justice, including the purposes of the rules of evidence, will be best served by the admission 
of the evidence. FRE 807(a)(4); and

e. Sufficient notice is provided to the opponent prior to trial that the proponent intends to use the statement 
(thereby affording the opponent ample opportunity to refute its admissibility). FRE 807(b).

For an illustration of the manner in which federal courts handle evidence sought to be admitted under FRE 
807, see, U.S. v. Bonds (9th Cir.2010) 608 F.3d 495, 500-01 (where the appellate court found that the district 
court appropriately centered on the “untrustworthiness” of the declarant, a trainer of a famous baseball player, 
concerning an out-of-court statement pertaining to steroid testing). The Court stated that FRE807 is principally 
directed at providing trial judges with “a ‘fair degree of latitude’ and ‘flexibility’ to admit statements that would 
otherwise be hearsay” but should be used only in “exceptional circumstances.” 

EC §1201; FRE 805

If a statement contains multiple levels of hearsay, each level of hearsay must satisfy a recognized exception 
to the hearsay rule. EC §1201; People v. Sanchez (2016) 63 Cal.4th 665, 675. An out-of-court translation of a 
foreign language does not create a second layer of hearsay. See, Correa v. Superior Ct. (2002) 27 Cal.4th 444, 463 
(translator interpreted as a “language conduit”).

FEDERAL COMPARISON
FRE 805 is consistent with EC §1201 in that multiple levels of hearsay are not 
excluded under the hearsay rule “if each part of the combined statements conforms 
with an exception to the rule.”

Constitutional issues that may bar admission of otherwise admissible hearsay statements into evidence are as 
follows:

1. Sixth Amendment Right to Confrontation. “Testimonial” out-of-court statements offered against a criminal 
defendant are inadmissible unless the witness is unavailable and the defendant had a prior opportunity for cross-
examination. Crawford v. Washington (2004) 541 U.S. 36, 68.

See, Hearsay/Crawford Flowchart.

2. Fourth Amendment Prohibition Against Unreasonable Searches and Seizures. Confessions obtained by 
exploitation or violation of the Fourth Amendment protection against unreasonable searches and seizures will be 
excluded from admission into evidence. Kaupp v. Texas (2003) 538 U.S. 626, 632.
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3. Fifth and Sixth Amendment Right to Counsel. A statement obtained in violation of the right to counsel will not 
be admitted into evidence. Minnick v. Mississippi (1990) 498 U.S. 146, 156 (Fifth Amendment basis); Massiah v. 
U.S. (1964) 377 U.S. 201, 205-06 (Sixth Amendment basis).

4. Fifth Amendment Privilege Against Self-Incrimination. Exculpatory or inculpatory statements obtained in 
violation of a person’s Fifth Amendment right against self-incrimination are not admissible against that person 
in any criminal case. If the privilege is invoked, the prosecution may not comment and the Court cannot instruct 
on the defendant’s decision to assert the privilege. EC §913(a); Griffin v. California (1965) 380 U.S. 609, 615. 

5. Involuntary Confessions. In a criminal prosecution, the use of an involuntary confession is a denial of due 
process of law under the U.S. and California Constitutions. People v. Atchley (1959) 53 Cal.2d 160, 170. The 
burden is on the prosecution, considering the totality of circumstances, to prove that a confession was voluntary 
and not made under circumstances of intimidation, threat or inducement. “Voluntariness does not turn on any 
one fact, no matter how apparently significant, but rather on the ‘totality of [the] circumstances.’” People v. Neal 
(2003) 31 Cal.4th 63, 79. Moreover, the use of an involuntary confession at trial is prohibited in the prosecution’s 
case-in-chief or for impeachment. Kansas v. Ventris (2009) 556 U.S. 586, 590.

6. Bruton-Aranda. Under PC §1098, when several defendants are jointly charged with a crime, they must be 
tried separately unless a joint trial is ordered by the Court. When a non-testifying co-defendant’s out-of-court 
statement implicates another co-defendant in a joint trial, the statement is inadmissible unless any reference in the 
statement to the defendant’s existence can be satisfactorily redacted. See, Richardson v. Marsh (1987) 481 U.S. 
200, 211; Bruton v. United States (1968) 391 U.S. 123, 135-36. The available solutions for the Court in addressing 
a Bruton-Aranda issue are: a) order separate trials, b) confirm that the prosecution elects not to use the statement 
in his or her case-in-chief, or c) the prosecution submits redacted statements eradicating any reference to the co-
defendant. With respect to the third option, EC §356 and FRE 106 (Doctrine of Completeness) and the prospect 
that a reasonable juror when linking other evidence “could not help” drawing the inference that the defendant was 
the omitted person in the statement makes this alternative potentially problematic. See, People v. Fletcher (1996) 
13 Cal.4th 451, 468 (“[T]he sufficiency of this form of editing must be determined on a case-by-case basis in 
light of the statement as a whole and the other evidence presented at the trial”); People v. Stallworth (2008) 164 
Cal.App.4th 1079, 1097-98; see, CALCRIM 305 (Multiple Defendants: Limited Admissibility of Defendant’s 
Statements). 

7. Miranda Violations. Statements made in violation of rights afforded to the defendant under Miranda v. Arizona 
(1966) 384 U.S. 436 may be excluded from admission in the prosecution’s case-in-chief (a contemporaneous 
warning is required under Miranda at the commencement of a law enforcement custodial interrogation). Miranda 
v. Arizona (1966) 384 U.S. 436, 487-79. However, voluntary statements made in contravention of the Miranda 
rule are admissible on the issue of credibility (e.g., impeachment). See, Harris v. New York (1971) 401 U.S. 222, 
224; People v. Lessie (2010) 47 Cal.4th 1152, 1163. 

The following are hearsay rules with respect to specific criminal cases and proceedings. Although the Legislature 
has enacted these statutes to apply in specific factual scenarios, they remain subject to the defendant’s right 
to discovery, due process and right to confront witnesses under the U.S. or California Constitution as well as 
relevancy, special rules of exclusion (e.g., EC §§1101, et seq. involving predisposition evidence), and EC §352. 

1. Serious Felonies: Statement of Abducted or Murdered Victims (EC §1350). In a criminal proceeding alleging a 
serious felony (PC §1192.7(c), H&SC §§11351, 11352, 11378 or 11379), evidence of a formal statement to law 
enforcement made by a declarant before he or she was murdered or abducted is not violative of the hearsay rule 
if the declarant is unavailable and: 

a. The proceeding is for a “serious felony” (as defined under EC §1350(d));

b. The declarant is unavailable. EC §1350(a); 

c. There is clear and convincing evidence that the declarant’s unavailability was caused by the adverse party 
to prevent arrest or prosecution and is the result of death or kidnapping. EC §1350(a)(1); 
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d. The unavailability of the declarant is not caused by the proponent of the statement. EC §1350(a)(2); 

e. The statement has been memorialized in a written statement or tape recording made by law enforcement, 
signed by the declarant and notarized in the presence of law enforcement prior to death or kidnapping. EC 
§1350(a)(3); 

f. The statement is made under circumstances indicating trustworthiness. EC §1350(a)(4); 

g. The statement is relevant. EC §1350(a)(5); 

h. The statement is corroborated by other evidence tending to connect the adverse party with the commission 
of the serious felony. EC §1350(a)(6); and 

i. The prosecution serves ten (10) days written notice prior to the hearing on the defendant unless good cause 
is shown. EC §1350(b). 

2. Child Abuse and Neglect Cases: Statements of Minors (EC §1360). In a criminal proceeding, a statement made 
by a victim under the age of 12 describing any act or attempted act of child abuse or neglect with or on the child 
by another (PC §§273a, 273d, 288.5, 11165.1 and 11165.2) is not violative of the hearsay rule if:

a. The victim is a minor at time of trial. EC §1360(a);

b. The statement describes an act of child abuse or neglect. EC §1360(a), (c);

c. Outside the presence of the jury the Court finds that the content and circumstances of the statement 
provide sufficient indicia of reliability (considering spontaneity and consistent repetition, the mental state of 
declarant, terminology used by the child unexpected of someone similar in age or lack of motive to fabricate). 
EC §1360(a)(2); 

d. The child either testifies at the hearing or is unavailable. EC §1360(a)(3); and 

e. Notice is provided to the adverse party sufficiently in advance of the proceeding to allow “fair opportunity 
to meet the statement.” EC §1360(b).

3. Statements of Infliction or Threat of Physical Injury Upon Declarant (EC §1370). Evidence of a statement of 
a declarant to describe or explain the infliction or threat of physical injury is not violative of the hearsay rule if: 

a. The statement describes the infliction or threat of infliction of physical injury on the declarant. EC §1370(a)
(1);

b. The declarant is unavailable. EC §1370(a)(2); 

c. The statement was made at or near the time of the threat or infliction of the physical injury (no more than 
five (5) years prior to the filing of the action). EC §1370(a)(3); 

d. The statement was written or electronically recorded or made to law enforcement. EC §1370(a)(5), 

e. The circumstances indicate trustworthiness (in contrast to statements made in anticipation of litigation, 
with bias or motive for fabrication or uncorroborated by independent evidence). EC §§1370(a)(4), 1370(b); 
and 

f. Sufficient notice is provided to the opposition. EC §1370(c).

4. Statements of Elder Abuse Victims (EC §1380). In a criminal prosecution alleging actual or attempted elder or 
dependent abuse (PC §368), evidence of a statement by a declarant is not violative of the hearsay rule if: 
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a. The declarant is unavailable (which must not be caused by the proponent of the evidence and the 
determination of availability is made by the Court outside the presence of the jury). EC §1380(a);

b. The declarant is a victim under PC §368. EC §1380(a)(4); 

c. There are particular “guarantees of trustworthiness” concerning the statement including the circumstances 
under which it was made. EC §1380(a)(1); 

d. The entire statement is on videotape made by law enforcement prior to the declarant’s death or disability. 
EC §1380(a)(3); 

e. The declarant is the victim of the alleged violation (65 years of age or older or a dependent adult at the 
time of the commission of the offense) and, at the time of the criminal proceeding, either dead or infirm due 
to age. EC §1380(a)(6)(B); 

f. The statement is supported by corroborative evidence. EC §1380(a)(5);

g. There is no evidence that the prosecution caused, procured, or solicited in the unavailability of the declarant. 
EC §1380(a)(2); and 

h. The prosecution serves ten (10) days written notice prior to the hearing on the defendant unless good cause 
is shown. EC §1380(b).

NOTE
In People v. Pirwani (2004) 119 Cal.App.4th 770, 786 the Court of Appeal, Sixth District, 
declared EC §1380 unconstitutional as failing to survive scrutiny under the holding in Crawford 
v. Washington.

5. Statement Relevant to Gang Related Crime (EC §1231). Statements made by a deceased declarant are not 
violative of the hearsay rule if: 

a. The statement concerns acts or events within the declarant’s personal knowledge and relevant to a gang 
related prosecution (PC §186.20). EC §1231(a), (c); 

b. A verbatim transcript, copy or record of the statement exists. and was made under oath or affirmation in an 
affidavit (or deposition, preliminary or grand jury hearing or other proceeding under oath). EC §1231(b),(d);

c. The declarant is deceased from other than natural causes. EC §1231(e);

d. The statement was made under circumstances indicating trustworthiness (considering whether the 
statement was made in contemplation of a criminal or civil matter in which the declarant had an interest other 
than as a witness, if the declarant had a bias or motive for fabrication and if the statement was corroborated 
by independent evidence). EC §1231(f);

e. Notice is provided to the adverse party sufficiently in advance of the proceeding to allow fair opportunity 
to prepare. EC §1231.1; and

f. A law enforcement officer testifying as to any hearsay statement has five (5) years of law enforcement 
experience or POST certification (Peace Officer Standards and Training) that includes training in the 
investigation and reporting of cases and testifying at preliminary hearings and trials. EC §1231.3.

6. Statement of Declarant Made Unavailable by Defendant (EC §1390). A defendant is precluded from making 
inadmissible a hearsay statement where the defendant engaged in wrongdoing that was intended to prevent 
the declarant’s unavailability. In order for this hearsay exception to apply, the prosecution must introduce a 
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PROCEEDINGS
PERMITTING
HEARSAY
STATEMENTS

statement against the defendant who engaged, or aided and abetted, the wrongdoing that procured the declarant’s 
unavailability. EC §1390(a). The Court must make a finding that the elements of EC §1390 have been established 
by corroborative evidence other than the statement itself. EC §1390(b)(2).

The following legal proceedings, subject to specific individual criteria, may allow hearsay statements:

1. Preliminary Hearings.  Under certain conditions, hearsay is permitted in preliminary hearings for the purpose 
of a finding of probable cause provided the declarant (the witness giving sworn testimony) having personal 
knowledge of the circumstances surrounding the crime is properly qualified as a law enforcement officer or 
honorably retired law enforcement officer with five (5) years of law enforcement experience or POST certification 
(Peace Officer Standards and Training) that includes training in the investigation and reporting of cases and 
testifying at preliminary hearings. PC §872(b). 

FEDERAL COMPARISON
The Federal Rules do not prohibit the admissibility of hearsay statements in preliminary 
examinations in criminal cases. FRE 1101(d)(3).

2. Sentencing Hearings. A criminal defendant is not entitled to the same evidentiary safeguards at sentencing 
hearings that exist during the guilt phase of a trial. Williams v. New York (1949) 337 U.S. 241, 251. Thus, a 
defendant’s due process rights will not be violated during a sentencing hearing provided the hearing is 
fundamentally fair through the reliability of the evidence considered by the Court. People v. Arbuckle (1978) 
22 Cal.3d 749, 754-55. Accordingly, hearsay statements may be admitted in a sentencing hearing provided they 
possess the requisite degree of reliability. Id.

3. Probation Violation Hearings (“HRP”). Hearsay evidence is admissible at a HRP only when the probationer’s 
due process right to confront and cross-examine witnesses has not be violated. See, Gagnon v. Scarpelli (1973) 
411 U.S. 778, 782 & n.5. Historically, the California Supreme Court has distinguished between the use of 
documentary evidence and testimonial evidence in a probation revocation hearing. As for documentary evidence, 
such evidence can be admitted provided there are sufficient indications of reliability  (e.g., car rental receipts, 
criminalist or laboratory reports, attendance report from a treatment case manager or other documentary-type 
evidence) unless it is being used as a substitute for live testimony. See generally, People v. Maki (1985) 39 
Cal.3d 707, 714-15. However, if the report contains information amounting to an evaluation of the probationer’s 
conduct or other characteristics (e.g., probationer was non-cooperative, appeared to be intoxicated or terminated 
from a drug program because he or she tested “dirty”), “good cause” must be shown for the absence of live 
testimony and then evaluated on an individual basis when determining the importance of the evidence to “a 
factual determination relevant to a finding of a violation of probation.” People v. Arreola (1994) 7 Cal.4th 1144, 
1156-57. The “good cause” standard enunciated in Arreola is analyzed on an individual basis considering: a) the 
availability of the declarant, b) convenience and cost of mandating the declarant’s presence, and c) propensity that 
the declarant could be harmed by his or her presence. Id. at 1160; but see,  U.S. v. Comito (9th Cir.1999) 177 F.3d 
1166, 1170 (in assessing the propriety of admitting hearsay evidence, “the court must weigh the releasee’s interest 
in his constitutionally guaranteed right to confrontation against the Government’s good cause for denying it”).  

4. Grand Jury Proceedings. The commencement of a criminal action may occur with either the filing of a complaint 
or a grand jury indictment by the prosecution in superior court. As a general proposition, hearsay evidence that 
would be precluded in a trial setting may not be presented to a grand jury. However, there is an exception to this 
rule in the case of a law enforcement officer’s sworn testimony as to an extrajudicial statement made by third party 
so long as the officer has a minimum of five (5) years of law enforcement experience or successfully completed 
a POST (Peace Officer Standards and Training) certified course that includes training in the investigation and 
reporting of cases and testifying at preliminary hearings and trials. If this condition is satisfied, the out-of-court 
statement of the third party will be admissible at the grand jury proceeding. PC §939.6(c). 

5. Parole Hearings. At parole revocation hearings, most hearsay evidence is admissible subject to relevancy 
and the parolee’s due process right to confront and cross-examine witnesses. Morrissey v. Brewer (1972) 408 
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U.S. 471, 489. See also, Comito, 177 F.3d at 1170 (articulating a balancing test for the admissibility of hearsay 
evidence from an adverse witness incorporating considerations relating to the importance of the evidence and the 
nature of the facts with particular emphasis on the reliability of the hearsay statement).
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1 Crawford v. Washington (2004) 541 U.S. 36.  The Crawford court held that the admission of a “testimonial” 
hearsay statement violates the Confrontation Clause unless the declarant is unavailable and the defendant had a prior 
opportunity to cross-examine the declarant.  Id. at 68.  Before Crawford was decided, the Confrontation Clause did 
not bar the admission of a statement by an unavailable declarant provided the statement: 1) fell within a “firmly 
rooted hearsay exception” or 2) possessed “particular guarantees of trustworthiness.”  Ohio v. Roberts (1980) 448 
U.S. 56, 66.  Thus, the analytical focus was on reliability which could be inferred when either of these two 
circumstances were present.  Basing its holding on 17th century English constitutional history, the court in Crawford 
put the Roberts reliability test to heavy criticism and crafted a new standard.  Even if a statement falls within an 
established exception to the hearsay rule, the statement will not necessarily survive Sixth Amendment scrutiny and a 
defendant may nevertheless rely on his or her right under the Confrontation Clause to exclude a hearsay statement 
offered in a criminal trial.   
 
2 Hearsay Defined.  Hearsay is defined in the California Evidence Code as evidence of any statement made by a 
declarant on an occasion, other than as a witness while testifying at a current hearing or trial, that is offered to prove 
the truth of the matter stated. Evid. C. §1200.  Under the Federal Rules, hearsay is defined as a statement, other than 
one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter 
asserted. FRE 801(c). The first step in the Crawford analysis is to determine whether the statement at issue is 
hearsay and, if so, whether an exception to the hearsay rule exists.  If the statement is inadmissible under the hearsay 
rule, the statement is excluded and no further analysis is required.  By contrast, if the hearsay statement is admissible 
under a hearsay exception, it must be determined whether the statement satisfies the requirements of Crawford. 
 
3 The Sixth Amendment Confrontation Clause. 
 

  3.1  General Application.  The Confrontation Clause, as incorporated in the Sixth Amendment to the United 
States Constitution, states that “[i]n all criminal prosecutions, the accused shall enjoy the right . . . to be confronted 
with the witnesses against him.”  The term “adverse witness” has been defined very broadly by the U.S. Supreme 
Court comprising anyone called by the prosecution.  See, e.g., Melendez-Diaz v. Massachusetts (2009) 557 U.S. 305, 
313-314 (forensic analyst called by prosecution).  The right of confrontation under the Sixth Amendment applies to 
state proceedings through the Fourteenth Amendment.  Pointer v. Texas (1965) 380 U.S. 400, 403.  Although also 
recognized under the California Constitution, the state right of confrontation can be no broader than the federal 
constitutional right.  Cal. Const. art. 1, §§15, 24.  It is important to note that, if the declarant is unavailable and the 
defendant either had the opportunity to cross-examine or waived or forfeited that right, the Sixth Amendment does 
not bar use of the statement.  However, if these factors are not present, the Confrontation Clause may bar the 
introduction of otherwise admissible hearsay.   

 
    1.  Purpose of the Statement.  Only a statement introduced for its truth can be challenged under the 
Confrontation Clause.  See People v. Combs (2004) 34 Cal.4th 821, 842-844.  Therefore, the Confrontation Clause 
does not prohibit the use of testimonial statements for purposes other than establishing the truth of the matter stated - 
“that is, for nonhearsay purposes.” People v. Hopson (2017) 3 Cal.5th 424, 432.  Similarly, the Confrontation Clause 
does not preclude the prosecution from impeaching the former testimony of its own unavailable witness with his 
inconsistent statements, provided those statements are admitted only for impeachment purposes and are not offered 
for their truth.  People v. Blacksher (2011) 52 Cal.4th 769, 808. 

    2.  Policy Objectives of the Confrontation Clause.  The central concern of the Confrontation Clause is to 
ensure the reliability of evidence against a criminal defendant by subjecting it to rigorous testing in an adversarial 
proceeding before the trier of fact.  Maryland v. Craig (1990) 497 U.S. 836, 845.  To ensure this reliability, the 
Confrontation Clause requires witnesses brought against a defendant to (a) testify under oath, (b) be present in the 
courtroom with the defendant and (c) be subject to cross-examination.   Id. at 846; see also In re Ryan N. (1st 
Dist.2001) 92 Cal.App.4th 1359, 1385.  

 3.2  Criminal Proceedings Subject to Crawford.   A criminal defendant’s right to confrontation is not implicated 
in most criminal proceedings.  For instance, the Sixth Amendment right to confront witnesses does not apply at the 
preliminary hearing stage of criminal proceedings.  People v. Gonzales (2012) 54 Cal.4th 1234, 1267.  The Ninth 
Circuit Court of Appeals has held that Proposition 115 (permitting probable cause determinations at preliminary 
hearings based on hearsay evidence presented by qualified law enforcement officers) does not violate the Sixth 
Amendment.  Peterson v. California (9th Cir.2010) 604 F.3d 1166, 1170.  This conclusion is based on two factors: 
1) a preliminary hearing is not constitutionally mandated and 2) the right to confrontation is essentially a trial right.  
Id. at 1169-1170; Correa v. Superior Court (2002) 27 Cal.4th 444, 464-65 (right of confrontation “basically a trial 
right”).  See also Barber v. Page (1968) 390 U.S. 719, 725-726; Whitman v. Superior Ct. (1991) 54 Cal.3d 1063, 
1080 (right of confrontation not violated by allowing hearsay testimony at preliminary hearing); and Evid. C. 
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§1203.1 (cross-examination of hearsay declarant not required if statement offered at preliminary hearing).  
Additionally, the Confrontation Clause is inapplicable to probation violation hearings because they are not 
considered criminal prosecutions (although a due process right to cross-examination and confrontation exist in these 
types of proceedings) [People v. Stanphill (3d Dist.2009) 170 Cal.App.4th 61, 78], civil commitments as 
encompassed within the Sexually Violent Predator Act [See, e.g., People v. Angulo (4th Dist.2005) 129 Cal.App.4th 
1349, 1367-1369] juvenile dependency cases [See, e.g., In re April C. (2d Dist.2005) 131 Cal.App.4th 599, 611] and 
at sentencing [See People v. Cain (4th Dist.2000) 82 Cal.App.4th 81, 86.   Thus, the Sixth Amendment right to 
confrontation is principally a right afforded to a criminal defendant at trial.  The Crawford rule also does not apply 
in civil proceedings.  People v. Sanchez (2016) 63 Cal.4th 665, 680 n.6; People ex. rel. Reisig v Acuna (3d 
Dist.2017) 9 Cal.App.5th 1, 32. 
 
 3.3  Standard of Review; Effect of Error.  Whether the admission of evidence violates a defendant’s right to 
confrontation is determined on an independent or de novo standard of review.  See People v. Cromer (2001) 24 
Cal.4th 889, 901; People v. Mays (3d Dist.2009) 174 Cal.App.4th 156, 172.  A violation of the Confrontation Clause 
is subject to the “harmless error” standard (there must be proof beyond a reasonable doubt that the error complained 
of did not contribute to the verdict obtained).  Chapman v, California (1967) 386 U.S. 18, 24; People v. 
Rutterschmidt (2012) 55 Cal.4th 650, 661.  The prosecution has the burden of demonstrating that the error was 
harmless beyond a reasonable doubt.  United States v. Nguyen (9th Cir. 2009) 565 F.3d 668, 675.  
 

Waiver and Preservation of Appeal Rights.  An objection that a particular statement violates the hearsay 
rule does not automatically preserve a claim on appeal that it also contravenes the Confrontation Clause.  
People v. Catlin (2001) 26 Cal.4th 81, 137-138 n.14; People v. Chaney (4th Dist.2007) 148 Cal.App.4th 
772, 777-779; see also People v. Alvarez (1996) 14 Cal.4th 155, 186-187 (an analogous, ambiguous ground 
for objection deemed insufficient to preserve Confrontation Clause claim on appeal).  It is important that 
counsel make both objections despite the California Supreme Court’s holding in People v. Gutierrez (2009) 
45 Cal.4th 789, where the court stated that a defendant’s failure to make an objection on federal 
constitutional grounds at trial does not necessarily constitute of forfeiture of such claims on appeal. 
Gutierrez, 45 Cal.4th at 809 (where trial court’s act or omission, “in addition to being wrong for reasons 
actually presented to that court, had the legal consequence of violating the Constitution[,] … defendant’s 
new constitutional arguments are not forfeited on appeal”). At a minimum, the legal justification for the 
objection should be clearly stated as one based on confrontational grounds or risk waiver on appeal.  See, 
e.g., People v. Riccardi (2012) 54 Cal.4th 758, 801.  However, if a defendant fails to raise a Confrontation 
Clause objection at trial, but the trial occurred before Crawford was decided, a Crawford challenge is not 
forfeited on appeal.  People v. Rangel (2016) 62 Cal.4th 1192, 1215-1216.  “Reviewing courts have 
traditionally excused parties for failing to raise an issue at trial where an objection would have been futile 
or wholly unsupported by substantive law the in existence.” People v. Brooks (2017) 3 Cal.5th 1, 92 
(quoting People v. Welch (1993) 5 Cal.4th 228, 237).  This rule does not apply, however, under 
circumstances where the testimony of a witness takes place after Crawford was decided but before its 
progeny, such as the numerous cases involving forensic testing.  In those instances, the traditional rule that 
a Crawford claim will be forfeited in the absence of a trial objection will prevail.  See People v. Cordova 
(2015) 62 Cal.4th 104, 135.   

 
 3.4  Public Policy Exception to Face-to-Face Confrontation.  The right to confront a witness face-to-face is not 
absolute and must give way when necessary to further an important public policy and when the reliability of the 
witness’s testimony can otherwise be tested.  Maryland v. Craig, 497 U.S. at 840; Gonzales, 54 Cal. 4th at 1266; see 
also Coy v. Iowa (1988) 487 U.S. 1012, 1021 (whatever exceptions may exist to the face-to-face confrontation 
requirement “they would surely be allowed only when necessary to further an important public policy”). Thus, to 
dispense with the right of face-to-face confrontation, the court must make a case-specific finding that it is necessary 
to further an important public policy and that the trustworthiness of the witness’s testimony can otherwise be 
assured.  Maryland v. Craig, 497 U.S. at 855.  As a general concept, if the other elements of confrontation are 
present—that is, the witness testifies under oath, is subject to cross examination and his demeanor can be observed 
by the fact finder—the reliability of the witness’s testimony will be assured.  Id. at 851.   

  1. Protect Child Victims. The United States Supreme Court has held that a state’s interest in protecting 
child victims from the trauma of testifying in a child abuse case is a sufficiently important public policy to justify 
the use of close-circuit television in place of face-to-face confrontation.  Maryland v. Craig, 497 U.S. at 851.  To 
proceed without a face-to-face confrontation in this situation, the court must find that (a) the procedure used is 
necessary to protect the child’s welfare, (b) the child would be traumatized by testifying in the defendant’s 
immediate presence and (3) the trauma suffered by the child is more than mere nervousness or excitement or some 
reluctance to testify.  Id. at 855-856 (upholding procedure of close-circuit television testimony by child witness).  
E.g., People v. Arredondo (4th Dist.2017) --- Cal.Rptr.3d ----  (no Confrontation Clause violation when defendant's 
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view of sex offender victims blocked by a computer monitor);  Pen. C. §1347 similarly permits the use of closed-
circuit television for examination of young victims of sexual assault if the court makes the requisite findings under 
the statute; see also People v. Lujan (2d Dist.2012) 211 Cal.App.4th 1499, 1506 (holding that under certain 
circumstances protections of Pen. C. §1347 can extend to child witnesses).  In 2015, the California legislature 
amended Pen. C. §1347 to allow the use of close-circuit television for the testimony of child witnesses under 
prescribed circumstances. 

  2. Protect Adult Witnesses. The United States Supreme Court has not directly addressed whether a state’s 
interest in protecting adult witnesses from the trauma of testifying in a given case is a sufficiently important public 
policy when a court is considering whether to forego the face-to-face confrontational requirement.  That is, although 
there is a preference for face-to-face confrontation at trial, it “must at times yield to public policy considerations” in 
light of the necessities of the particular case.  See People v. Williams (2d Dist.2002) 102 Cal.App.4th 995, 1007-
1009 (although not a case involving a child witness, the court concluded that mental and physical ramifications to an 
adult witness would result if she was in the presence of the defendant while testifying – reasonable accommodations 
were allowed). But see, People v. Murphy (6th Dist.2003) 107 Cal.App.4th 1150, 1158 (error in permitting special 
arrangement in absence of individualized finding that witness would be traumatized by the defendant’s presence – 
not merely his general presence in the courtroom).  

  3. Consideration of Competing Interests.  It has been recognized that competing interests, if “closely 
examined,” may justify dispensing with confrontation at trial where the defense had the opportunity to cross-
examine the witness at an earlier hearing with an interest and motive similar to that which existed at the subsequent 
hearing. See People v. Hollinquest (1st Dist. 2010) 190 Cal.App.4th 1534, 1550-1551 (citing Ohio v. Roberts (1980) 
448 U.S. 56, at 63-64); see also People v. Sandoval (3d Dist. 2001) 87 Cal.App.4th 1425, 1434.  Thus, failing to 
consider the respective competing interests could undermine the truth finding function of the trial process.  See Coy 
v. Iowa, 487 U.S. at 1032; see also Murphy, 107 Cal.App.4th at 1157 (intimating that the governmental interest in 
ascertaining the truth “historically and traditionally cuts the other way” and will not be enough, in and of itself, to 
eliminate the confrontation requirement). 
 
 3.5  Retroactive Application to Post-Conviction Proceedings.  To the extent that cases are already final on direct 
review in federal habeas corpus proceedings, the Crawford rule is not to be applied retroactively.  Whorton v. 
Bockting (2007) 549 U.S. 406, 419-421.  However, federal law does not preclude states from adopting broader rules 
of criminal procedure and, as such, applying Crawford retroactively to state postconviction proceedings.  See 
Danforth v. Minnesota (2008) 552 U.S. 264 (asserting that the rule articulated in Teague v. Lane (1989) 489 U.S. 
288, “was tailored to the unique context of federal habeas and therefore had no bearing on whether States could 
provide broader relief in their own postconviction proceedings than required by that opinion.”  Id. at 277).    
 
      3.6  Joint Trials and the Confrontation Clause – the Problem with Co-Defendants.  If the prosecution attempts 
to introduce an out-of-court statement by a non-testifying co-defendant into evidence at a joint trial that incriminates 
the defendant, the general rule precludes its admission unless (1) the trials are severed, (2) dual juries are empaneled 
or (3) all references to the defendant can be sufficiently redacted.  Bruton v. United States (1968) 391 U.S. 123, 135-
136; People v. Grimes (2016) 1 Cal.5th 698, 713-714; People v. Lewis (2008) 43 Cal.4th 415, 453-454; People v. 
Aranda (1965) 63 Cal.2d 518, 530-31.   This is commonly known as the Bruton-Aranda rule.  A limiting instruction 
to the jury to disregard the co-defendant’s out-of-court statement as evidence against the other defendant is typically 
inadequate for admissibility purposes unless there is a sufficient redaction to delete any references to the existence 
of that other individual to whom the jury may infer as the defendant.  See Richardson v. Marsh (1987) 481 U.S. 200, 
211; but see Furr v. Brady (1st Cir.2006) 440 F.3d 34, 40-41 (Confrontation Clause was not violated by a co-
defendant admission that a firearm belonged to the defendant because the court gave a limiting instruction to the 
jury that it was to be used for a nonhearsay purpose); Lewis, 43 Cal.4th at 506-507 (although a co-defendant’s 
statements in a joint trial were considered testimonial in nature, they did not violate the Confrontation Clause 
because the jury was instructed to consider the testimony only against the co-defendant and, as such, were not 
deemed “admitted” against the defendant).  “[R]edacted codefendant statements that satisfy Bruton’s requirements 
are not admitted ‘against’ the defendant for Crawford purposes.”  Id. at 506.  It is significant to note that there is a 
violation of the Confrontation Clause in this context only if the co-defendant does not testify at trial.  Otherwise, an 
opportunity to cross-examine will exist and the defendant’s Sixth Amendment rights will not be compromised.  
Similarly, the Bruton-Aranda rule does not apply when the statement is nontestimonial or offered for a nonhearsay 
purpose.  Tennessee v. Street (1985) 471 U.S. 409, 413-414; People v. Arceo (2d Dist.2011) 195 Cal.App.4th 556, 
575 (nontestimonial statements).  
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___________________________________________________________________________ 

Note 
 

The California Supreme Court has granted a petition for review in People v. Vega-Robles (1st 
Dist.2015) 236 Cal.App.4th 554 in which one of the issues was whether the trial court's admission 
of statements made by nontestifying declarants under the co-conspirator exception to the hearsay 
rule violated the Confrontation Clause.  To the author's knowledge, there has been no United 
States or California Supreme Court decision that has addressed whether the Confrontation Clause 
is implicated when a defendant offers hearsay that “may work to the detriment” of a co-defendant 
in the trial. See Sanchez, 63 Cal.4th at 680 n.6. 
___________________________________________________________________________ 

    
4 Is the Statement Testimonial. 
 
      4.1  Generally.  The Confrontation Clause is applicable only to witnesses who “bear testimony” against a 
criminal defendant; only hearsay statements that are “testimonial” are subject to its mandates.  See Crawford, 541 
U.S. at 51; People v. Brooks (2017) 3 Cal.5th 1, 39.  Consequently, the Confrontation Clause is inapplicable to 
“nontestimonial statements.”  See Davis v. Washington (2006) 547 U.S. 813, 822 (statements made to a 911 
dispatcher describing an assault and the suspect’s departure from the scene deemed nontestimonial because they 
dealt with statements made under circumstances calling for police emergency assistance).  In People v. Cage (2007) 
40 Cal.4th 965, 984, the California Supreme Court highlighted six basic principles from the Davis decision: 
 
   1.  The Confrontation Clause applies to hearsay statements deemed “testimonial” – out of court statements 
in “purpose and form” of witness testimony at trial; 
 
  2.  The statement (although not required to have been sworn) must have been made under circumstances 
that imparted the “formality and solemnity characteristic of testimony”; 
 
  3.  The statement must have been given and received for a testimonial purpose such as to prove a past fact 
for potential use at trial; 
 
  4.  Considering the totality of the circumstances relating to the intent of the principals in the conversation, 
the primary purpose of the statement is to be assessed objectively; 
 
  5.  The requisite formality and solemnity exists in a “nonemergency” situation where one responds to an 
inquiry from law enforcement; and 
 
  6.  Statements extracted by law enforcement for the principal purpose of dealing with a “contemporaneous 
emergency,” in contrast to obtaining evidence for prospective use at a later criminal proceeding, are not testimonial. 
 
 Cage dealt with statements made to law enforcement personnel at a hospital by a victim of an alleged assault 
over an hour after the incident.  The California Supreme Court found that the statements were testimonial on the 
basis that the facts demonstrated the principal purpose of the discussion was to assist with a criminal investigation 
rather than to help with emergency treatment of the victim.  “[T]he proper focus is not on the mere reasonable 
chance that an out-of-court statement might later be used in a criminal trial.  Instead, we are concerned with 
statements, made with some formality, which viewed objectively are for the primary purpose of establishing or 
proving facts for possible use in a criminal trial.”  Cage, 40 Cal.4th at 984.  Also, the United States Supreme Court 
has noted that, unless undergoing an interrogation, voluntary statements made by a declarant are not automatically 
nontestimonial.  “The Framers were no more willing to exempt from cross-examination volunteered testimony or 
answers to open-ended questions than they were to exempt answers to detailed interrogation.”  Davis 547 U.S. at 
822, n.1.  The court in Davis was clear that it was not establishing a comprehensive definition of “testimonial” 
hearsay and stated that statements made outside the parameters of an interrogation, under certain circumstances, 
could be deemed “testimonial” as well.   
 
 4.2  Analyzing the Statements.  The U.S. Supreme Court left “for another day any effort to spell out a 
comprehensive definition of ‘testimonial.’”  Crawford, 541 U.S. at 68.  Instead, the court did identify a “core class” 
of testimonial statements consisting of ex-parte in-court testimony or its equivalent to include affidavits, custodial 
examinations, prior testimony (for which there was no prior opportunity for cross-examination), confessions and 
statements “made under circumstances which would lead an objective witness reasonably to believe that the 
statement would be available for use at a later trial.”  Crawford, 541 U.S. at 51-52.  Also, Crawford classified 
unconfronted accomplice statements to authorities as “core testimonial statements that the Confrontation Clause 



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

© 2017 Hon. Elia V. Pirozzi  6 

                                                                                                                                                             
plainly meant to exclude. ” Hopson, 3 Cal.5th at 432; Crawford, 541 U.S. at 63.  Although statements may initially 
be characterized as nontestimonial, circumstances may evolve to a point where the emergency or exigent conditions 
cease to exist and conversations become testimonial in nature.  Once the objectives relating to an emergency 
response have been achieved and associated conditions diminished, statements made by victims and witnesses can 
be interpreted as testimonial and subject to the Confrontation Clause. 
 
  1.  Doctor’s Diagnosis.  A statement made by a victim concerning the cause of his injury to a doctor 
examining and treating him at a hospital is not testimonial.  Cage, 40 Cal.4th at 987.  Several analytical 
considerations are: 1) whether or not the inquiry made by the doctor is associated with the care or mode of treatment 
to be administered by the medical professional, 2) whether there is evidence that the medical professional is acting 
in union with police or 3) if the doctor had another objective other than care or treatment such as to accumulate 
evidence or document the victim’s statement for future use in a legal context (thus possibly rendering the statement, 
or a portion thereof, “testimonial”).  But see People v. Vargas (2d Dist. 2009) 178 Cal.App.4th 647, 653 (sexual 
assault victim’s statements to a forensic nurse examiner considered testimonial because sexual assault examinations 
are performed pursuant to statutory mandated protocol for treatment and preservation of evidence under Pen. C. 
§13823.5).  When evaluating a statement in this context, the primary inquiry is whether the questions asked by the 
physician, EMT or other medical professional are related to treatment or an attempt to memorialize the victim’s 
statement for subsequent prosecution.  If the question falls into the latter category or information about an alleged 
crime is elicited for a purpose unrelated to medical treatment, the response (or at least a portion of the statement) 
will in all likelihood be deemed testimonial in nature.   
 
  2.  Forensic Reports and Analyses.  Generally, statements made in forensic lab reports (as well as other 
types of forensic evidence) regardless of their potential use at trial are nontestimonial providing the notes of the 
expert (not testifying) “constitute a contemporaneous recordation of observable events rather than the documentation 
of past events.”  People v.Geier (2007) 41 Cal.4th 555, 605.  The court in Geier found it constitutionally permissible 
for a DNA expert to testify based on the notes (produced in accordance with accepted protocol for the analysis of 
extracted scientific samples) which were prepared and chronicled by a non-testifying DNA expert.  “[T]he crucial 
point is whether the statement represents the contemporaneous recordation of observable events.”  Id. at 607.  If so, 
such notes will in all likelihood be considered nontestimonial.  Geier further concluded that under Crawford and 
Davis, when evaluating a DNA report, a statement should be deemed testimonial if “(1) it is made to a law 
enforcement officer or by or to a law enforcement agent and (2) describes a past fact related to criminal activity for 
(3) possible use at a later trial. Conversely, a statement that does not meet all three criteria is not testimonial.”  Id. at 
605.  However, Geier must be viewed and interpreted in the context of the United States Supreme Court decision in 
Williams v. Illinois (2012) ___ U.S. ___, 132 S.Ct. 2221, discussed below. 
 
 There have been numerous cases addressing the characterization of forensic lab reports and analyses which may 
assist the court in identifying and evaluating Sixth Amendment Confrontation Clause issues.  This area of law is 
continually evolving necessitating a careful reading of the opinions and recognition of the factual distinctions made 
by the court in each case.  The following are a few cases of relative importance:  
 
   a.  Certificates of Analysis: Melendez-Diaz v. Massachusetts.  In Melendez-Diaz v. Massachusetts 
(2009) ___ U.S. ___, 129 S.Ct. 2527, the United States Supreme Court held that a certificate of state laboratory 
analysts (measuring a quantity of drugs attributed to the defendant) was prima facie evidence of the substance’s 
composition and weight.  Id. at 2532.  Accordingly, the certificates were considered affidavits (falling in a category 
of “testimonial” statements triggering the defendant’s right to confront the analysts) made “under circumstances 
which would lead an objective witness reasonably to believe that the statement would be available for use at a later 
trial.”  Id., quoting Crawford.  Thus, without a sufficient showing that the laboratory analysts were unavailable to 
testify and there was a previous opportunity to cross-examine these individuals, they were characterized as 
“witnesses” under the Sixth Amendment entitling the defendant to confront them.  Id.  It is also important to note 
that the majority, in distinguishing chain of custody issues, acknowledged that although the prosecution has the 
obligation to establish chain of custody “this does not mean that everyone who laid hands on the evidence must be 
called.”  Id.  “[G]aps in the chain normally go to the weight of the evidence rather than its admissibility.”  United 
States v. Lott (7th Cir.1988) 854 F.2d 244, 250.  Melendez-Diaz may impact the ruling of the California Supreme 
Court in Geier.  However, it is important to note that Geier did not deal with the use of an “affidavit” which could 
be a significant distinction in light of the reasoning employed by the United States Supreme Court in Melendez-
Diaz.  Upon careful analysis, the conclusions reached in the two cases do not appear inconsistent.  Geier involved 
notes by a non-testifying scientific expert that, although relied upon by another expert in trial, was not admitted into 
evidence.  By comparison, Melendez-Diaz dealt with a certificate resembling a sworn “affidavit” presented at trial 
(often viewed as a type of testimonial material and an important fact for Justice Thomas in his concurring opinion 
because the certificates bore sufficient indicia of formality analogous to prior testimony and signed confessions).  It 
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is also noteworthy that the United States Supreme Court has denied certiorari in Geier (41 Cal.4th 555, cert. den. 
June 29, 2009, No. 07-7770, sub. nom.  Geier v. California (2009) 129 S.Ct. 2856). 
 

 b.  Forensic Laboratory Reports: Blood Evidence.  In Bullcoming v. New Mexico (2011) ___ U.S. ___, 
131 S.Ct. 2705 (a 5-4 decision), the United States Supreme Court was faced with a situation where, in a driving 
under the influence case (the incident occurring after the Crawford decision but before the decision in Melendez-
Diaz), a certified forensic laboratory report (consisting of a machine generated read-out or printed data) revealed the 
defendant’s blood alcohol level substantially above the legal limit.  The analyst who prepared the report did not 
testify and was not claimed by the prosecution to be unavailable.  Instead, a substitute analyst was called to testify to 
validate the report as being familiar with the testing mechanism and the laboratory’s testing policies and procedures 
but not specifically the analysis of the defendant’s blood sample.  The court held that, although the lab report was 
not a sworn declaration, it was “formalized” in a signed documents and therefore rendered the statements in the 
report testimonial.  Id. at 2717.    Furthermore, the court concluded that the surrogate analyst who did not sign the 
certification, or personally perform or observe the administration of the test, did not satisfy the defendant’s right to 
confrontation.  Id. at 2715-2716.     
  
 Interestingly, Bullcoming did not address the introduction of forensic results through “surrogate” witnesses such 
as when an expert uses or relies on reports of others (not admitted into evidence) where supervisors or other experts 
have a certain connection to a lab report (i.e., oversight responsibility for the analysis) and testify at trial.  See 
Flournoy v. Small (9th Cir. 2012) 681 F.3d 1000, 1004-1005,  holding that the testimony of a forensic analyst based 
on reports of other crime lab employees did not violate the Confrontation Clause.  Although in Flournoy the analyst 
in question did not perform the crime lab test by herself, she did personally participate in the work that was done and 
the court concluded that to allow her testimony at trial was not contrary to clearly established federal law at the time 
(leaving intact the unresolved question of defining the requisite degree of proximity the testifying witness must have 
to the scientific test)  Id. at 1005.  Further, admissibility remains a relatively open question where the report merely 
consists of machine generated data.  Additionally, Bullcoming may have several practical implications.  For 
instance, since under its reasoning drug and alcohol test reports may not be introduced through other analysts, it may 
be necessary to terminate certain criminal prosecutions.  Also, in homicide cases where the medical examiner is 
unavailable, the admissibility of autopsy reports may be subject to exclusion. 
  
   c.  Lab Reports and the Expert Witness Scenario.  In 2012 the United States Supreme Court decided 
Williams v. Illinois (2012)  ___ U.S. ___, 132 S.Ct. 2221 (and which was decided in the lower court before 
Bullcoming).  The facts of the case centered on an expert who did not facilitate a laboratory (DNA) analysis, but was 
knowledgeable concerning the testing process and testified as to the conclusions denoted in the test.  The issue in 
Williams was whether a forensic expert may testify to DNA test results based, at least in part, on data generated by 
other non-testifying analysts without being in contravention of the Confrontation Clause.   
 
 In Williams, DNA test results were introduced through an expert witness (a state forensic biologist) who 
performed the comparison of samples herself but did so in part on a report prepared by a subcontracting laboratory 
(i.e., Cellmark).  The victim provided a semen sample from the alleged rape and the defendant’s DNA was obtained 
independently from an unrelated case.  The expert witness compared the two profiles and concluded that they 
matched (thereby placing the defendant’s DNA at the crime scene), however, no individual from the laboratory 
testified at trial.  A majority of the court in a splintered plurality opinion held that the DNA profile report was 
nontestimonial and, in the process, devised distinctive approaches to the testimonial analysis of forensic reports. 
 

i. Justice Alito Opinion.  In an opinion authored by Justice Alito, the court noted that it has long 
been accepted that out-of-court statements related by an expert solely for the purpose of explaining 
the assumptions on which his or her opinion rests are not offered for the truth and fall outside the 
parameters of the Confrontation Clause – even if the expert in question lacked firsthand 
knowledge of the facts.  Williams, 132 S.Ct. at 2239-2240.  Justices Alito, Roberts, Kennedy and 
Breyer concluded that, even assuming such statements are offered for the truth, they are not within 
the purview of Crawford unless they extend to matters at the “core” of historical abuses.  Id. at 
2243-2244.  Specifically, in order to violate a defendant’s confrontation rights, the out-of-court 
statement must: 1) have the “primary purpose of accusing a targeted individual of engaging in 
criminal conduct” and 2) consist of “formalized statements such as affidavits, depositions, prior 
testimony or confessions.”  Id. at 2225.  Under the facts of Williams, the Justices decided that the 
primary purpose of the Cellmark report was not to accuse the defendant or create evidence for use 
at trial in that he was neither in custody nor under suspicion at the time.  Id. at 2243-2244.  The 
court also noted that the elements of this new test have been present in all but one of the post-
Crawford cases (Hammon v. Indiana).  Id. at 2225.  
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Here, the Justices opined that, even if the Cellmark report had been admitted into evidence, there 
would have been no Confrontation Clause violation because it was distinguishable from 
extrajudicial statements within that “core class” of statements contemplated by Crawford.  Id. at 
2260.  Moreover, the court pointed out a practical concern as well – requiring all technicians who 
participated in preparing the DNA profile to testify would encourage prosecutors to forego DNA 
testing and rely on less reliable alternatives.  Id. at 2228.  It is interesting that the criminal 
prosecution in Williams was conducted as a bench trial and not a trial by jury.  Although the 
plurality stated that its Confrontation Clause analysis was not dependent on this fact, the court did 
highlight this distinction and commented that a judge (in contrast to a jury) would better 
understand the use of inadmissible information and the rules of procedure when acting as trier of 
fact.  Id. at 2234-2235. 
 
Justice Breyer, in his concurrence, opined that the Cellmark report was of the type that 
presumptively lies outside the perimeter of the Confrontation Clause and agreed that the report did 
not seek to accuse the defendant.  Id. at 2249.  He also took the position that barring the report 
could undermine fact-finding by excluding other reliable case-specific technical information (e.g., 
autopsy reports).  Id. at 2251.  Justice Breyer believed that additional briefing and re-argument on 
the subject would be helpful because the type of lab report present in Williams necessarily 
involves “layer upon layer” of technical statements and the overriding question to be resolved is 
how the Confrontation Clause will apply to such statements made by lab technicians.  Id. at 2246. 

 
ii.  Justice Thomas Concurring Opinion.  Justice Thomas concurred in the judgment but commented 

that: a) the rules of evidence (i.e., FRE 703) should not trump a defendant’s confrontation rights, 
b) limiting instructions are not always sufficient and c) the Cellmark report was offered for truth 
and not for a plausible nonhearsay purpose.  Williams, 132 S.Ct. at 2256-2257.  However, he 
concluded that the report was not testimonial because it did not bear the “indicia of solemnity” and 
thus did not constitute a statement by a witness within the meaning of the Confrontation Clause 
(contrasting the Cellmark report from the lab reports found to be testimonial in Melendez-Diaz and 
Bullcoming).  Williams, 132 S.Ct. at 2259-60. 
 

iii. Dissenting Opinion.  The dissenting opinion (Justices Kagan, Scalia, Ginsberg and Sotomayor) 
concluded that the Cellmark report was testimonial because it was meant to be used at trial and 
criticized with what it termed as the court’s “accusation test.” Williams, 132 S.Ct. at 2273, 2275.  
They also opined that when a witness (whether an expert or not) repeats an out-of-court statement 
as the basis for an opinion, the credibility and utility of that statement depends on its truth.  Id. at 
2268.  Moreover, the dissenters commented that the issue before the court was an “open and shut 
case” because the issue was previously decided in Bullcoming.  Id. at 2265.  That is, the forensic 
biologist (as a “surrogate”) in Williams, similar to the analyst in Bullcoming, could not convey 
what she knew about the facts and circumstances surrounding the Cellmark test and procedure.  Id. 
at 2267-2268.  As such, the surrogate’s testimony was constitutionally deficient under the 
Confrontation Clause. 

 
 The opinion in Williams, although providing some guidance in the area of DNA testing and reports, has been 
criticized by creating more uncertainty in a very difficult area of constitutional jurisprudence.  It could also 
conceivably impact the ruling by the California Supreme Court in Geier. 
 
   d.  California Case Overview.  After the U.S. Supreme Court’s decision in Williams, the California 
Supreme Court issued a trio of opinions addressing the testimonial character of statements in forensic reports..  In 
People v. Dungo (3d Dist.2009) 176 Cal.App.4th 1388, the Third District Court of Appeal held that where an expert 
relied on an autopsy report to form an opinion, the defendant was entitled to cross-examine the coroner.   The court, 
relying heavily on Melendez-Diaz, concluded that: 1) the coroner’s report was “testimonial” since it was conducted 
during a homicide investigation and could be used at trial, 2) the autopsy report was prepared in “anticipation of a 
prosecution” and 3) the coroner was a “witness” for purposes of the Sixth Amendment to the United States 
Constitution.  Id. at 1399-1403.  The California Supreme Court reversed concluding that no Sixth Amendment 
violation occurred from the forensic pathologist’s testimony because he merely presented his independent opinion 
and did not describe the opinions of the pathologist who performed the autopsy.  People v. Dungo (2012) 55 Cal.4th 
608, 619-621.  The  objective facts encompassed within the report, and which provided the basis for the testimony, 
were not deemed “testimonial”; they were determined to be less formal than conclusions as to the cause of death and 
lacked the requisite degree of formality to be considered testimonial (the report was also viewed as an official 
explanation of an unusual death).  Id. at 619.  Lastly, the court commented that, although autopsy reports have 
among their purposes criminal investigation and prosecution, such are not their primary purposes.  Id. at 621.   
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In People v. Lopez (4th Dist.2009) 177 Cal.App.4th 202, 208, a case involving a blood-alcohol test used in a 

vehicular manslaughter prosecution, the Fourth District Court of Appeal held that under Crawford and Melendez-
Diaz the admission of a blood-alcohol report by a specific and identified technician was inadmissible hearsay when 
another criminalist testified at trial as to the processing procedures of the test.  The court in reaching its decision 
found that the blood-alcohol report was “indistinguishable” from the “certificates” in Melendez-Diaz and there was 
no evidence that the initial technician was unavailable for cross-examination.  Id.  As it did in Dungo, the California 
Supreme Court reversed holding that the essential portions of the non-testifying analyst’s laboratory report were not 
made with the necessary degree of formality or solemnity to render them testimonial.  People v. Lopez (2012) 55 
Cal.4th 569, 582.  Although a notation existed on a chart connecting the defendant’s name to a specific sample of 
blood, it was deemed merely an informal record of data for internal laboratory use and, as a consequence, was 
nontestimonial in nature.  Id. at 571.  The court in Lopez described a two-step Confrontation Clause analysis 
pertaining to statements made in forensic reports characterizing them as testimonial if (1) the statement was “made 
with some degree of formality or solemnity” and (2) “its primary purpose pertains in some fashion to a criminal” 
prosecution.  Id. at 581-582.  Although the test clearly applies to forensic reports, it is not certain whether it also 
applies to statements made as a result of law enforcement interrogation.  See People v. Chism (2014) 58 Cal.4th 
1266, 1288-1289 (applying primary purpose test similar to the one described in Michigan v. Bryant (2011) ___ U.S. 
___, 131 S.Ct. 1143, but viewing formality in an overall context and not as an independently required element); 
People v. Valadez (2d Dist.2013) 220 Cal.App.4th 16, 35-36 (suggesting that the Lopez two-step analysis applies to 
statements made in course of police interrogation). 

 
Lastly, in People v. Rutterschmidt (2d Dist.2009) 176 Cal.App.4th 1047, 1073-1074, the Second District Court 

of Appeal held in a murder through conspiracy case (involving the alleged drugging of a homeless man to collect 
insurance proceeds) that a scientific expert’s testimony as to toxicology results contained in reports prepared by 
other analysts was not in violation of the Confrontation Clause.  The court distinguished Melendez Diaz and based 
its decision on the fact that: 1) the defendant failed to object to the expert’s testimony, 2) an expert can rely on 
another scientist’s report to formulate an opinion, 3) the expert was available for cross-examination and 4) the 
reports themselves were not admitted into evidence.  Id. at 1071.  The California Supreme Court, in affirming the 
Second District Court of Appeal, found that any potential Sixth Amendment confrontation error from admitting the 
testimony of the laboratory director was harmless due to the overwhelming evidence of the defendant’s guilt.  
People v. Rutterschmidt (2012) 55 Cal.4th 650, 661.  Accordingly, the Justices did not reach the merits of the case 
which, in all likelihood, would have been instructive on a variety of evidentiary and Sixth Amendment issues 
surrounding expert testimony.   
 

There are also other California appellate decisions that have been superseded by grant of review.  In People v. 
Bowman (5th Dist.2010) 182 Cal.App.4th 1616, 1621-1622, the court distinguished Melendez-Diaz holding that, in 
lieu of the criminalist who performed chemical testing of methamphetamine (and who was out of the state for a 
prolonged period of time), the testimony of a supervisor as to the analysis of the test did not violate the defendant’s 
Sixth Amendment right of confrontation.  The court concluded that laboratory notes and reports could be relied upon 
by an expert where such material was assembled as part of the criminalist’s job and not for the purpose of 
incriminating the defendant.  Id. Additionally, in People v. Sanchez (6th Dist.2011) 193 Cal.App.4th 928, 941 the 
court held that a certificate reflecting that there was no record of the defendant being a registered owner of a firearm 
was testimonial because it was a solemn declaration made for the purpose of establishing or proving some fact (there 
was no testifying witness as to the certificate).  The court determined that the admission of the certificate violated 
the Confrontation Clause even though it did not involve scientific evidence as was the case in Melendez-Diaz.  Id. at 
942. See also People v. Gutierrez (2d Dist.2009) 177 Cal.App.4th 654, 664-665 (the court opining that the 
admission of testimony from a lead nurse practitioner concerning a sexual assault examination and report that was 
prepared by a non-testifying nurse examiner was not testimonial because they were a contemporaneous recordation 
of observable events; the supervisor also testified concerning the timing of the report’s preparation to the proximity 
of the tests and examination conducted on the victim). 

 
  3.  Statements to Police.  Statements made to law enforcement during an interrogation, whether made by a 
suspect, victim or independent witness, are generally testimonial.  See Davis, 547 U.S. at 829-30.   Similarly, a 
statement may be deemed “testimonial” if made to someone in an agency relationship with law enforcement.  See 
generally Geier, 41 Cal.4th 555, 605 (extending this rule to include members of a private enterprise compensated to 
assist law enforcement as part of a government investigation).  This may also apply to civilians who have been 
trained by law enforcement (although not paid) in the area of witness questioning or to others who have as their 
objective to accumulate or chronicle statements for future prosecutorial purposes.  These circumstances will require 
an intense factual analysis.  However, a statement made upon the arrival of law enforcement during an emergency 
situation is not testimonial.  People v. Pedroza (2d Dist.2007) 147 Cal.App.4th 784, 793-794; but see People v. 
Vargas (2d Dist.2009) 178 Cal.App.4th 647, 660-662 (holding that an out of court statement made in response to 
inquiries with the primary purpose of investigating a crime as opposed to handling a medical emergency is 
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testimonial).  Similarly, a statement by a shooting victim to a firefighter identifying the defendant as the perpetrator 
of a crime in response to a brief inquiry relating to concerns for immediate public safety and under circumstances 
where the victim was being rushed to the hospital in an ambulance for treatment for a potentially fatal wound was 
deemed nontestimonial.  See People v. Nelson (4th Dist.2010) 190 Cal.App.4th 1453, 1466-1468.   
 
   a.  “Primary Purpose” Analysis.  The emergency response circumstance was again addressed and 
analyzed in the United States Supreme Court case of Michigan v. Bryant (2011) ___ U.S. ___, 131 S.Ct. 1143.  In 
Bryant (a case in which the trial was conducted prior to the United States Supreme Court’s decision in Crawford), 
the police were called to a gas station parking lot where they found a victim suffering from a fatal gunshot wound to 
the stomach.  The victim identified the defendant and further told the officers that he had been shot at the 
defendant’s house (after being asked by the police “what had happened, who had shot him, and where the shooting 
had occurred”) at which time he fled the location by driving himself to the lot where he was discovered by the 
police.  The discussion between the victim and the police lasted approximately 5 – 10 minutes after which medical 
assistance arrived.  The victim died hours later.  In assessing the “primary purpose” of the police interrogation, the 
court stated that “[t]he existence of an emergency or the parties’ perception that an emergency is ongoing is among 
the most important circumstances that courts must take into account in determining whether an interrogation is 
testimonial because statements made to assist police in addressing an ongoing emergency presumably lack the 
testimonial purpose that would subject them to the requirement of confrontation.”  Id. at 1162.  The court reiterated 
that the “primary purpose” analysis is an objective one requiring consideration of:  
 

i. the circumstances surrounding the law enforcement encounter (i.e., contrasting questioning at 
the crime scene as opposed to a police station); 

 
ii. whether an “ongoing emergency” existed at the time (“a highly context-dependent inquiry”) 

involving an analysis of the duration and scope of the emergency (e.g., the type of weapon 
utilized by the perpetrator and the victim’s physical condition); 

 
iii. the encounter’s informality (i.e., whether the officer’s questioning of the victim was in a 

disorganized fashion or, by contrast, part of a structured interrogation); and 
 

iv. the statements and actions of both the victim and law enforcement officers due to the fact that 
police and the declarant may have differing or “mixed” motives.  Id. at 1156-1162.  

 
 In total, the key inquiry is whether the “primary purpose” of the interrogation is to meet an ongoing emergency 
or to gather information for investigation and possible prosecution.  See Sanchez, 63 Cal.4th at 689. 
  
   b.  Factual Comparison of Bryant to Davis v. Washington and Hammon v. Indiana; Analysis of 
“Ongoing Emergency.”   The court in Bryant viewed the questions posed by the police as precisely the type 
necessary to evaluate the situation, the danger to themselves, the victim and to the public in general.  In essence, 
inquiries appropriate to meeting an “ongoing emergency.”  Bryant, 131 S.Ct. at 1158.  The factual “emergency” 
scenario was more expansive than that which existed in Davis (and Hammon v. Indiana, a companion case discussed 
in conjunction with Davis, 547 U.S. 813 at 829-834) because the police did not know, and the victim did not 
communicate to them, whether the threat was restricted to him.  Bryant, 131 S.Ct. at 1164. Nevertheless, the court 
concluded that the admission of the victim’s extrajudicial statements concerning the identification and description of 
the defendant and the location of the shooting were nontestimonial and, accordingly, did not violate the 
Confrontation Clause.  Id. at 1166-1167.  The court further analogized the facts in Bryant to be more similar to those 
in Davis (involving an excitable 911 call) than those in Crawford (involving questioning of the declarant at the 
police station in a more organized interview setting).  Id. at 1166. 
 
   c.  Statements to Officers Testimonial: Examples. 
 

 Videotaped statements at police station nearly three months after commission of a crime and 
made in response to questions regarding the witness’s perceptions.  People v. Livingston 
(2012) 53 Cal.4th 1145, 1158-1159. 

 Statement by a victim to an officer at a hospital emergency room after the incident that caused 
the witness’s hospitalization had elapsed for over an hour, the alleged assailant was 
geographically separated and the objective purpose of the questioning was to establish past 
facts for future use at trial as opposed to facilitating medical treatment.  Cage, 40 Cal.4th at 
985-986. 
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d. Statements to Officers Nontestimonial: Examples. 
 

 Statements made in response to an officer responding to a 911 call concerning a robbery and 
shooting upon arrival at the crime scene.  Chism, 58 Cal.4th at 1289. 

 Statements of a potential elder abuse victim taken by an officer for the primary purpose of 
assessing the victim’s mental and physical condition.  People v. Cooper (2d Dist.2007) 148 
Cal.App.4th 731, 743-744. 

 Statements made by gang members to an officer in consensual setting for purpose of 
educating himself about the culture and history of gangs in the area to which he was assigned.  
Valadez, 220 Cal.App.4th at 36.  But see People v. Ochoa (1st Dist.2017) 7 Cal.App.5th 575, 
589 (although conceding that gang expert's testimony from police reports and other records 
were hearsay under People v. Sanchez (2016) 63 Cal.4th 665, evidence was inconclusive as to 
testimonial nature); People v. Vega-Robles (1st Dist.2017) 9 Cal.App.5th 382, 414 (admission 
of portions of gang expert testimony violated Sanchez but harmless).  See discussion below 
under “Experts, Basis Evidence and Confrontation.” 

 Jail classification admissions of codefendants and third-party accomplices during jail 
classification interviews as basis for gang expert opinion that they were gang members. 
People v. Leon (5th Dist.2016) 243 Cal.App.4th 1003, 1020 (primary purpose was to address 
institutional security concerns).  

 Statements made to a gang expert and testified to concerning gang's primary activities, pattern 
of criminality and rivalry with another gang.  People v. Meraz (2d Dist.2016) 6 Cal.App.5th 
1162. 1174-75.   

 
    4.   Autopsy Reports.  The California Supreme Court has held that certain aspects of an autopsy report are 
nontestimonial for a variety of reasons.  Dungo, 55 Cal.4th at 619-620.  Statements describing a pathologist’s 
anatomical and psychological observations about the condition of the body are generally deemed nontestimonial 
because they are essentially a record of objective facts and lack the requisite degree of formality required to be 
testimonial.  Id. at 619.  Moreover, they are considered nontestimonial because they are not prepared for the primary 
purpose of criminal investigation (the court finding they are prepared for several reasons, only one of which is for 
the purpose of criminal prosecution).  Id. at 621.  Whether autopsy reports that reflect a non-testifying pathologist’s 
conclusions concerning the cause of death are testimonial has not been directly addressed by the courts and, since 
Dungo, courts have declined to address the issue directly.  See People v. Trujeque (2016) 61 Cal.4th 227, 276-277 
(expert pathologist gave opinion as to cause of death after reviewing reports of other non-testifying pathologists; 
statement that he was “in agreement” with their conclusions as to cause of death, assuming error, was harmless 
because neither the cause of death nor source of wounds were in dispute); Dungo, 55 Cal.4th at 622; People v. Leon 
(2015) 61 Cal.4th 596, 603-614 (any error by admission of report harmless) ; see also People v. Ford (1st Dist.2015) 
235 Cal.App.4th 987, 997-998 (commenting that in attempting to resolve the “absent pathologist” dilemma, our high 
court has engaged in “line drawing that may prove challenging to apply”). 
 
  5.  DNA Reports.   If generated to detail the procedures used in the analysis of scientific samples (as 
opposed to incriminate the defendant because DNA analyses can lead to “either incriminatory or exculpatory 
results”), DNA reports will typically be considered nontestimonial.  Geier, 41 Cal.4th at 607.  Some court have  
reasoned that DNA reports are nontestimonial because they are merely comprised of objective facts.  People v. 
Holmes (2d Dist.2012) 212 Cal.App.4th 431, 438.  However, they will be viewed as “testimonial” if “(1) made to a 
law enforcement officer (including those in an agency relationship with law enforcement) and (2) describe a past 
fact related to criminal activity for (3) potential use at trial.”  Geier, 41 Cal.4th at 605. Conversely, a report that does 
not satisfy these criteria is nontestimonial.  See also, discussion of Williams v. Illinois, supra.  Moreover, as long as 
the DNA report is not admitted into evidence, when a surrogate expert renders an opinion based on a review of the 
work of the analyst who did the initial testing, her opinion would likely be admissible if consistent with that of other 
testifying criminologists.  See People v. Cordova (2015) 62 Cal.4th 104, 135-136.   
 
  6.  Statements to Others.  Generally, a statement may be deemed “testimonial” if made to someone in an 
agency relationship with law enforcement. See Davis, 547 U.S. at 829-830.  See generally Geier, 41 Cal.4th at 605 
(extending this rule to include members of a private enterprise compensated to assist law enforcement as part of a 
government investigation).  This may also apply to civilians who have been trained by law enforcement (although 
not paid) in the area of witness questioning or to others who have as their objective to accumulate or chronicle 
statements for future prosecutorial purposes.  However, such circumstances will require an intense factual analysis.  
Although the U.S. Supreme Court has never directly decided whether statements between private individuals are 
testimonial, it has indicated that such statements would in all likelihood be construed as nontestimonial.  Ohio v. 
Clark (2015) __ U.S. ___, 135 S.Ct. 2173, 2181 (“such statements are much less likely to be testimonial than 
statements to law enforcement officers”); Bryant, 131 S.Ct. at 1155 n.3; Davis, 547 U.S. at 825.  The California 
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Supreme Court, however, has been more definitive concluding in several cases that statements made to individuals 
other than those in a law enforcement capacity are nontestimonial.  See People v. Hajek and Vo (2014) 58 Cal.4th 
1144, 1203; Riccardi, 54 Cal.4th at 833. 

 
   a.  Co-Conspirators; Informants.  Statements by one co-conspirator in furtherance of a conspiracy 
(Evid. C. §1223) are not testimonial.  See generally, United States v. Saget (2d Cir.2004) 377 F.3d 223, 229-230 (co-
conspirator statements taped by a confidential informant); People v. Clark (2016) 63 Cal.4th 522, 563-564 
(admission of statements under the coconspirator exception to the hearsay rule did not violate the defendant's right 
to confrontation under the Sixth Amendment without showing they were “testimonial” under Crawford).  Statements 
of informants are typically construed as analogous to co-conspirators making statements in furtherance of a 
conspiracy because they are unknowingly made to a government informant and under circumstances where the 
declarant would not anticipate that the conversation would be used at a later criminal prosecution.  See United States 
v. Tolliver (7th Cir.2006) 454 F.3d 660, 665-666 (no “eye toward criminal prosecution”); People v. Arauz (2d 
Dist.2012) 210 Cal.App.4th 1394, 1402.  It is also important to note that Crawford favorably cited Bourjaily v. U.S. 
(1987) 483 U.S. 171, a case in which statements to an FBI informant were properly admitted without making cross-
examination an indispensable necessity.  Crawford, 541 U.S. at 58.  
 
   b.  Children.  Statements by young children would rarely be considered testimonial because it is 
unlikely they will understand the criminal justice system and intend that their statements serve as a substitute for in-
court testimony.  Clark, 135 S.Ct. at 2182.  For instance, a statement by a three 3-year-old child to a relative 
implicating his father as an active participant in his mother’s murder and made over two months after the alleged 
incident did not violate the Confrontation Clause.  Gutierrez, 45 Cal.4th at 813.  “The statement of a three-year-old 
declarant made to his aunt is more like ‘a casual remark to an acquaintance’ and is therefore not a testimonial 
statement under Crawford.”  Id.; see also Rangel, 62 Cal.4th at 1232-1233 (statement by child to grandmother 
implicating the defendant not testimonial because not made with the primary purpose of creating evidence for 
prosecution).  When evaluating statements made by young children, the court will sometimes consider the 
immaturity and innocence of the child in his or her understanding concerning the identity of the recipient of the 
child’s statements (i.e., law enforcement) and the nature of the investigatory and legal process.  These factors may 
have a bearing on whether or not the statements made will be considered testimonial or nontestimonial.  However, 
other circumstances surrounding the declaration made by the child are as equally important.  “The pertinent question 
is whether an objective observer would reasonably expect the statement to be available for use in a prosecution.”  
People v. Sisavath (5th Dist.2004) 118 Cal.App.4th 1396, 1402-1403 (statements made by a four-year-old child in a 
sexual abuse case, via video taped interview at a child assessment center, deemed testimonial because an objective 
observer would reasonably expect the statement to be available for use in prosecution – the focus was on the 
perception of a reasonable person with the greater ability to appreciate the circumstances of the interview than the 
child-declarant). 
 
   c.  Mandatory Reporters.  In Clark, the U.S. Supreme Court addressed whether statements made by a 
suspected child abuse victim to a teacher subject to mandatory reporting requirements were testimonial.  Applying 
the Bryant primary purpose test, the court concluded that there was an ongoing emergency and that the questions 
posed by the teacher and the responses by the child were directed primarily at ending the emergency.  Clark, 135 
S.Ct. at 2181.  Furthermore, the setting of the questioning by the teacher was informal and the issue of criminal 
prosecution was not raised by either participant to the conversation.  Id. Lastly, both the United States and California 
Supreme Courts have concluded that individuals tasked with reporting certain information to law enforcement under 
mandatory reporting statutes are not necessarily construed as agents of law enforcement.  Id. at 2183; Cage, 40 
Cal.4th at 988.  
 
   d.  Emergency Personnel.  Statements to emergency personnel (e.g., EMT, firefighter) have been held 
to be nontestimonial.  Nelson, 190 Cal.App.4th at 1466-1467.  However, on occasion, first responders can act as 
agents of the police for the purpose of obtaining statements for future prosecutorial purposes.  Id. at 1466.  The 
primary inquiry is whether the questions asked by the emergency personnel are related to medical treatment rather 
than to secure a testimonial statement from the victim for future criminal prosecution.  See also People v. Osorio 
(4th Dist.2008) 165 Cal.App.4th 603, 611-616 (a murder victim’s statements to a paramedic and officer were 
considered nontestimonial and properly admitted).  In order to be construed as testimonial, the statement must have 
been given and taken “primarily for the purpose ascribed to testimony.”  Id. at 613.   
 
   e.  Medical Practitioners.  Statements made to medical professionals, such as doctors and nurses, have 
been held to be nontestimonial because the primary purpose of questioning is typically directed toward treatment.  
See Cage, 40 Cal.4th at 986.  However, the analysis will likely be different if the medical practitioner acts in concert 
with the police by obtaining a statement for future use in a criminal trial (i.e., where medical personnel have an 
evidence gathering aim).  See id. at 985-987.   
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  7.  Experts, Basis Evidence and Confrontation.  Traditionally, experts have been permitted to rely on 
hearsay of a type reasonably relied upon by experts in their field in forming an opinion provided they do not relate 
the out-of-court statement of another as independent proof of the facts contained in that statement.  See People v. 
Bell (2007) 40 Cal.4th 582, 602; People v. Coleman (1985) 38 Cal.4th 69, 92-93. Thus, under Evid. C. §§801 and 
802, an expert could base his or her opinion on inadmissible evidence and describe it on direct examination; 
provided, however, the witness does not testify as to the details of such evidence.  
 
 The California Supreme Court has recently assessed the extent to which the Confrontation Clause may limit an 
expert witness from relating case-specific hearsay to support an expert opinion and has concluded that when an 
expert testifies to “case-specific out-of-court statements” in explaining the basis of his or her opinion, such 
statements are offered for the truth and considered by the jury for this purpose.  People v. Sanchez (2016) 63 Cal.4th 
665, 686.  Accordingly, when such case-specific out-of-court statements for which the expert has no personal 
knowledge are related to the jury and treated by the expert as true and accurate in support of his or her opinion, such 
statements are hearsay and must be tested under Crawford.  Id.  An expert may not “relate as true case-specific facts 
asserted in hearsay statements, unless they are independently proven by competent evidence or are covered by a 
hearsay exception.”  Id.    
 
 In Sanchez, our high court held that the case-specific out-of-court statements conveyed to a jury by the 
prosecution's gang expert constituted inadmissible hearsay under state law and, to the extent they were testimonial, 
were in contravention of Crawford.  The expert in Sanchez testified about five contacts the defendant had with 
police reflected in a sworn STEP notice, police reports and a FI (field identification) card, was not present during 
any of these contacts and consequently related to the jury information recorded by other officers.  Based on this 
information, the expert concluded that the defendant was a gang member.  Id. at 673.  The court held that the police 
reports, the STEP notice and possibly the FI card were case-specific testimonial hearsay and violated the 
Confrontation Clause for the following reasons:  
 
  (1)  The contacts with the defendant contained in the police reports were statements about a completed 
crime which were made by a non-testifying witness to an investigating officer and, as such, were testimonial (similar 
in formality to the battery affidavit in Hammon v. Indiana); 
  (2) The sworn STEP notice containing the defendant's biographical and related information were 
testimonial because it was a formal sworn statement and its primary purpose was to collect information for a future 
prosecution; and 
  (3)  The FI card may or may not have been testimonial but the court did not reach a definitive conclusion 
due to the lack of clarity of the expert concerning its contents; however, if produced in the course of an ongoing 
investigation, the court commented that it would be more analogous to a police report rendering it testimonial.  Id. at 
694-697. 
 
 The Sanchez court acknowledged that “general accepted background information” supplied by an expert 
remains within the appropriate parameters of expert testimony and drew a distinction between this type of 
information conveyed to a jury and case-specific facts.  Id. at 676.  “Our conclusion restores the traditional 
distinction between an expert's testimony regarding background information and case-specific facts.”  Id. at 685; see 
also Meraz, 6 Cal.App.5th at 1174-1175 (background testimony of gang expert relevant to gang history and 
operations such as general gang behavior, descriptions of gang conduct and territory deemed non-case-specific 
background information and properly admitted).  Additionally, the court was clear that a curative instruction that the 
matters admitted in support of an expert's opinion should not be considered for their truth but only as a basis for the 
expert's opinion has been discredited and will no longer be sufficient.  Sanchez, 63 Cal.4th at 684, 686 n.13 (a 
limiting instruction intended to restrict jurors' consideration of basis evidence for the expert's opinion ineffective in 
eradicating the evidentiary error or rendering it harmless).  
 
 The principles espoused in the Sanchez decision are not isolated to gang expert testimony and are as applicable 
to experts in other factual settings, both civil and criminal.  For instance, in People v. Stamps (1st Dist.2016) 3 
Cal.App.5th 988, an expert criminalist identified a drug in pill form as a controlled substance by using the content of 
a website in forming her opinion.  The court concluded that the expert criminalist's identifying testimony derived 
solely from comparing their appearance to pills pictured on a website, the content of which was hearsay, was case-
specific rather than general background information.  Therefore, her testimony was inadmissible at trial in the 
absence of a hearsay exception that would render the website's content admissible.  Id. at 996-997. Although the 
discussion of Sanchez in Stamps did not center on Confrontation Clause issues, the court fully evaluated and 
examined state law hearsay rules relating to expert testimony in finding that the admission of the expert's basis 
evidence was erroneous. By contrast, where a gang expert primarily relied on jail classification admissions of a 
defendant's codefendants and third-party accomplices during jail classification interviews in forming and supporting 
his opinion that they were gang members, no Confrontation Clause violation occurred.   Leon, 243 Cal.App.4th at 
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1020.  Although the statements were made with a sufficient degree of formality, these individuals did not disclose 
their gang membership or affiliation for the purpose of making a confession against themselves or an accusation 
against the defendant and the primary purpose for the gang affiliation questions was to further institutional security 
objectives.  Id.   
 
  8.  911 Calls.  The initial inquiries conducted in connection with a 911 call are not ordinarily directed to 
establishing or proving past events possibly relevant to a subsequent criminal prosecution.  Instead, they are 
designed to describe present circumstances requiring the assistance of law enforcement personnel.  Davis, 547 U.S. 
at 827-828 (“frantic answers” given by the victim over the phone in an unstable environment – primary purpose of 
interrogation to meet an ongoing emergency and not to generate a statement from a witness to be used later at a 
criminal proceeding);  See, e.g., People v. Brenn (4th Dist.2007) 152 Cal.App.4th 166, 173-178 (victim’s statements 
made during a 911 call were nontestimonial even though he left the scene, made the call from a neighbor’s house 
and stated he wanted the defendant to be prosecuted).  In People v. Johnson (1st Dist.2010) 189 Cal.App.4th 1216, a 
victim called 911 and reported that the defendant (her husband) had shot at her while she was in her vehicle. During 
the call, the victim provided a description of the defendant and the physical symptoms she was experiencing as a 
result of the incident. When the victim failed to appear at trial, the trial court overruled the defendant’s objection and 
admitted the audiotape of the victim’s statements to the 911 dispatcher.  “[S]tatements made immediately after, and 
in response to, a violent assault should be treated as presumptively made during a contemporaneous emergency.”  
Id. at 1225.  The court also rejected the defendant’s assertion that statements must be made while the attack is in 
process in order to be rendered nontestimonial.  Id.  See also People v. Gann (4th Dist.2011) 193 Cal.App.4th 994 
(pre-arrest statements by defendant to a 911 operator and police at crime scene were nontestimonial; however, later 
statements to police at home of the defendant’s relatives were testimonial but admissible as co-conspirator 
statements.  Id. at 1009). 

___________________________________________________________________________ 
Federal Comparison 

 
Federal cases are consistent as well.  See, e.g., United States v. Hinton (3d Cir.2005) 423 F.3d 
355, 361-362 (a 911 caller sought immediate assistance from law enforcement when stating that a 
gun had been brandished on someone – statements nontestimonial under Crawford). 
___________________________________________________________________________ 
 

  9.  Crime Scene Scenarios.  Police attempts to obtain information from a victim to assess a crime scene 
situation are not testimonial.  Chaney, 148 Cal.App.4th at 780; People v. Johnson (6th Dist. 2007) 150 Cal.App.4th 
1467, 1479.  Similarly, if an officer at the scene of a crime does not know if a crime had in fact occurred at that 
juncture and questioning of a witness takes place, the victim’s response would not ordinarily be deemed 
“testimonial” because the inquiry is not focused on investigating a crime.  Cooper, 148 Cal.App.4th at 744 
(however, a later stage of the interview with the victim pertaining to her relationship with the defendant, financial 
and otherwise, directed toward implicating him for elder abuse was testimonial).  In People v. Byron (2d Dist.2009) 
170 Cal.App.4th 657, 669-675, the court held that a 911 call and statements by a domestic violence victim at the 
crime scene were nontestimonial but a subsequent statement to police at the hospital (on the day of the incident), the 
videotaped interview with law enforcement (two weeks after the incident) and the victim’s preliminary hearing 
testimony were testimonial (the preliminary hearing testimony was admissible despite its testimonial character).  See 
also Blacksher 52 Cal.4th at 817-818, where statements made by a witness to family members concerning a shooting 
overheard by police and a mental health worker were nontestimonial because they lacked the formality and 
solemnity characteristic of testimony; but compare Davis, 547 U.S. at 830 (in Hammon v. Indiana initial inquiries at 
a crime scene for domestic violence where part of the questioning delved into possible “past criminal activity,” no 
emergency situation was present and the interrogation took place in a separate room “some time” after the incident 
took place yielded “testimonial” statements). It is important to note that not all crime scene assessment cases are the 
same.  The fact that an officer may not have knowledge of the commission of a specific crime does not necessarily 
render a statement made at the scene nontestimonial.  The responses should be considered “testimonial” if a 
reasonable law enforcement officer under the circumstances would believe a past crime has occurred.  The primary 
purpose test of Davis and Bryant, however, have been applied to statements of crime witnesses made to responding 
officers. People v. Gonzalez (2d Dist.2016) 246 Cal.App.4th 1358, 1373.  Nonetheless, officers “need to know 
whom they are dealing with in order to assess the situation, the threat to their own safety and possible danger to the 
potential victim . . . Such exigencies may often mean that ‘initial inquiries’ produce nontestimonial statements.”  Id. 
at 832. 
 
  10.  Records of Conviction.  Rap sheets and prison records used by the prosecution to prove prior 
convictions do not violate the Confrontation Clause and are admissible because they are considered nontestimonial 
(not generated for an evidentiary purpose in a criminal trial or to determine whether or not criminal charges should 
be issued).  See People v. Morris (1st Dist.2008) 166 Cal.App.4th 363, 370-371; see also People v. Larson (4th 
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Dist.2011) 194 Cal.App.4th 832, 837-838 (prior conviction records are made for courts in the ordinary course of 
business and not testimonial in nature).  Similarly, a warrant of removal (to establish that a defendant had been 
previously deported) is nontestimonial because it is not made in anticipation of litigation and, instead, is viewed as a 
routine cataloguing of factual matter unambiguous in nature.  See United States v. Orozco-Acosta (9th Cir.2010) 607 
F.3d 1156, 1164; see also United States v. Valdovinos-Mendez (9th Cir.2011) 641 F.3d 1031, 1034-1035 (the court’s 
admission of a warrant of removal, warning to alien ordered deported and the order from the immigration judge did 
not violate the Sixth Amendment). 
 
  11.  Former testimony.  Former testimony given by a witness may be admitted at trial without violating a 
defendant’s right of confrontation if the prosecution can establish that (a) the witness is unavailable, (b) the witness 
has given testimony at a previous judicial proceeding against the same defendant, and (c) the defendant had an 
opportunity to cross-examine the witness.  Evid. C. §1291.   
 

                       
Note 

 
Evid. C. §1380, providing a hearsay exception for statements made by elderly or dependent 
adults, has been determined to be unconstitutional in light of the United States Supreme Court’s 
ruling in Crawford.  See People v. Pirwani (6th Dist.2004) 119 Cal.App.4th 770, 786. 
                       

         
5 Unavailability.   
 
 5.1  Overview.  In accordance with Evid. C. §405, the trial court must make a preliminary fact determination as 
to the unavailability of a witness prior to the witness being declared “unavailable as a witness” and the evidence 
admitted.  If the declarant is present and available to testify, the Confrontation Clause is not implicated.  Crawford, 
541 U.S. at 59 n.9.  In California, witness unavailability is defined in Evid. C. §240 as follows: 
 
  1.  Privilege [Evid. C. §240(a)(1)].  A person precluded from testifying under the exercise of a privilege 
concerning a matter to which his statement is relevant will be deemed unavailable as a witness. 
 
  2.  Disqualification [Evid. C. §240(a)(2)].  A person will be deemed unavailable as a witness when 
disqualified from providing testimony in a case. 
 
  3.  Physical Disability [Evid. C. §240(a)(3)].  If a physical infirmity is claimed as a basis for 
“unavailability” it must exist at the time of trial.  Also, expert testimony is required to prove that the alleged 
disability will prevent the witness from testifying. 
 
  4.  Beyond Court Process [Evid. C. §240(a)(4)].  In making this determination, the focus is on whether or 
not the witness is subject to the court’s compulsory process. 
 
  5.  Exercise of Reasonable Diligence [Evid. C. §240(a)(5)].  If the witness is absent at the hearing, the 
proponent of the evidence must make good faith efforts of a substantial character to secure the attendance of the 
witness.  Whether a good faith effort has taken place is a factual question to be determined on a case by case basis.  
Some relevant factors are timeliness of the effort (including whether the subpoena process was timely commenced), 
the significance of the testimony and whether all reasonable means were utilized to secure the presence of the 
witness.  See People v. Bunyard (2009) 45 Cal.4th 836, 851 (the prosecution exercised reasonable diligence in 
locating a material witness even though it consented to the witness being released on his own recognizance); People 
v. Martinez (2d Dist.2007) 154 Cal.App.4th 314, 328-329 (the prosecution made adequate efforts to procure the 
presence of the witness).  See also People v. Herrera (2010) 49 Cal.4th 613, 621-622 (the court properly admitted 
preliminary hearing testimony regarding a defendant’s confession from a deported witness who was inaccessible to 
the reach of legal process as a result of the absence of an extradition treaty).  The California Supreme Court has 
indicated that the federal and California due diligence standards are essentially identical despite the use of different 
terminology.  See Herrera, 49 Cal.4th at 622 (California reasonable diligence standard similar to federal good faith 
standard).  In Herrera, a key prosecution witness testified at a preliminary hearing and was subsequently deported 
prior to commencement of trial.  The California Supreme Court, in a unanimous decision, reversed the Court of 
Appeal and concluded that the witness was sufficiently “unavailable” despite the fact that the prosecution only 
began searching for the witness the last business day before trial because: (a) there was no cooperative agreement or 
treaty between the United States and the receiving country (i.e., El Salvador) to secure the witness’s presence and 
(b) when the prosecution discovered that the witness resided in a foreign nation (and attempts to locate the witness 
in El Salvador proved unsuccessful) and further determined that the state was powerless to obtain the witness’s 



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

© 2017 Hon. Elia V. Pirozzi  16 

                                                                                                                                                             
attendance, the prosecution had satisfied its due diligence obligations.  Id. at 628-629.  Consequently, the admission 
of the preliminary hearing testimony into evidence did not violate the defendant’s constitutional right of 
confrontation.  In discussing the issue of unavailability, the court continued:  
 

The foregoing authorities make clear that, when a criminal trial is at issue, 
unavailability in the constitutional sense does not invariably turn on the inability 
of the state court to compel the out-of-state witness’s attendance through its own 
process, but also takes into consideration the existence of agreements or 
established procedures for securing a witness's presence that depend on the 
voluntary assistance of another government . . . Where such options exist, the 
extent to which the prosecution had the opportunity to utilize them and 
endeavored to do so is relevant in determining whether the obligations to act in 
good faith and with due diligence have been met.  Id. at 628. 

 
 In People v. Roldan (4th Dist.2012) 205 Cal.App.4th 969, the court stated that the prosecutorial duty of due 
diligence connotes persevering application, untiring efforts in good earnest and efforts of substantial character (the 
prosecution’s failure to pursue judicial remedies amounted to insufficient due diligence).  Id. at 979-980. Once the 
prosecution has acted with reasonable diligence, its obligation is satisfied; there is no additional burden to make a 
witness available such as by offering a recalcitrant witness immunity or otherwise convincing the witness to testify.  
People v. Williams (2008) 43 Cal.4th 584, 623.  Also, in People v. Cogswell (2010) 48 Cal.4th 467, 478-479, the 
California Supreme Court held that the refusal of a sexual assault victim to testify against her assailant rendered her 
“unavailable” for purposes of the former testimony exception to the hearsay rule.  The prosecution, in order to 
comply with its duty of due diligence, did not have to invoke the custody and delivery provision of the Uniform Act 
to Secure the Attendance of Witnesses from Without the State in Criminal Cases (Pen. C. §§1334, et seq.) for 
purposes of compelling the victim to testify.  The court also reiterated the legislative intent of Code Civ. Proc. 
§1219(b) that victims of sexual assault should not be placed in prison for declining to testify against the perpetrator 
of a crime.  Confinement, under such circumstances, would “. . . not be a reasonable means of securing the witness’s 
presence.”  Id. at 479. 
 
 For an example of the application of this statute to probation revocation hearings, see People v. Shepherd (1st 
Dist.2007) 151 Cal.App.4th 1193, 1202 (defendant had no opportunity to cross-examine a hearsay declarant and no 
justification was offered for the absence of the witness – probation revocation reversed). 

______________________________________________________________________________ 
Federal Comparison 

 
“Good faith efforts” have been held to exist in at least one federal case where a witness was 
overseas in the armed forces, the state worked diligently to produce the witness and no statutory 
procedure was available for doing so.  Hamilton v. Morgan (6th Cir.2007) 474 Fed.3d 854, 858-
861; but see United States v. Aguilar-Tamayo (5th Cir.2002) 300 Fed.3d 562, 555-556 (good faith 
effort was not shown because the government stipulated that it failed to take steps necessary to 
procure witnesses).  Also, hearsay statements made by witnesses who are unavailable due to 
foreign citizenship are admissible and not in violation of the Confrontation Clause where the 
defendant had a prior opportunity to question the witness via American courts or through foreign 
courts with comparable procedures.  See United States v. McKeeve (1st Cir.1997) 131 Fed.3d 1, 
10. 
___________________________________________________________________________ 

 
  6.  Refusal to Testify [Evid. C. §240(a)(6)].  In order to establish unavailability due to a witness’s refusal to 
testify, the party proposing the evidence must establish that the witness is persistent in refusing to testify concerning 
the subject matter of the declarant’s statement despite being found in contempt for such refusal to testify. 

_____________________________________________________________________________ 
Federal Comparison 

 
“Unavailability” is defined comparably to California law in the Federal Rules.  Formerly, 
however, there was a distinction with respect to FRE 804(a)(2) which acknowledges witness 
unavailability where the declarant “persists in refusing to testify concerning the subject matter of 
the declarant’s statement despite an order of the court to do so.”  Previously, prior to the recent 
amendment of Evid. C. §240 (see Evid. C. §240(a)(6) discussion, above), there was no parallel 
statutory provision under the California Evidence Code to FRE 804(a)(2).  Additionally, the 
Federal Rules consider unavailability to exist where the declarant “testifies to a lack of memory of 
the subject matter of the declarant’s statement.”  FRE 804(a)(3).  It is entirely unclear if lack of 
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memory constitutes “mental infirmity” as contemplated by Evid. C. §240.  FRE 804(a)(1) contains 
a provision for unavailability on the ground of privilege, FRE 804(a)(4) for the inability of a 
witness due to “death or then existing physical or mental illness or infirmity” and FRE 804(a)(5) 
where the proponent is unable to procure the attendance of the witness or declarant by legal 
process. 
____________________________________________________________________________   

 
 5.2  Other Forms of Unavailability.  Other types of unavailability exist where: (a) the witness experiences 
actual memory loss [People v. Alcala (1992) 4 Cal.4th 742, 778-780]; (b) the witness refuses to testify [People v. 
Francis (5th Dist.1988) 200 Cal.App.3d 579, 584-585 (however, a witness who has not claimed a privilege and who 
refuses to testify will be deemed “unavailable” only if the court takes reasonable action to induce witness testimony 
– finding the witness in contempt and remanding him or her into custody is probably not enough)]; and (c) 
unavailability occurs as a matter of law [People v. Reed (1996) 13 Cal.4th 217, 227-228 (a witness was unavailable 
because the prosecution could not, by judicial rule, present any evidence beyond the actual record to prove the 
circumstances of an earlier crime).  “California courts have not interpreted Evidence Code sections 240 and 1291 so 
strictly as to preclude unlisted variants of unavailability.”  Id. at 226] 
 
6 Opportunity for Cross-Examination.  If the declarant is unavailable, it must next be determined if the defendant 
had a prior opportunity to cross-examine the declarant.  An unavailable witness’s extrajudicial testimonial statement 
is only admissible under Crawford if the defendant had an earlier opportunity to cross-examine the declarant.  
Bullcoming, 131 S.Ct. at 2713.  The courts have liberally interpreted the phrase “subject to cross-examination”.  See 
United States v. Owens (1988) 484 U.S. 554 (although the United States Constitution guarantees the opportunity for 
effective cross-examination, it does not mean “successful cross-examination is . . .  the constitutional guarantee.”  Id. 
at 560).  Crawford does not require that the prospect for cross-examination be effectively exercised. However, the 
defendant must have had “the right and opportunity to examine the declarant with an interest and motive similar to 
that which he has at [trial]” in order for this requirement to be satisfied.  Gonzales, 54 Cal.4th at 1262.  It mandates 
only that the interests be similar – not identical.  People v. Valencia (2008) 43 Cal.4th 268, 294.    
 
 6.1  Existence of Opportunity to Cross-Examine Required.  Actual cross-examination is not required.  Only the 
fact that the opportunity for cross-examine existed is constitutionally required.  See People v. Smith (2003) 30 
Cal.4th 581, 611-612.  Further, if a declarant is available for cross-examination at trial and was not cross-examined, 
his or her extrajudicial statement is not subject to exclusion under Crawford.  See People v. Lewis (2006) 39 Cal.4th 
970, 1028, n.19.  Moreover, provided that the declarant is available for cross-examination at trial concerning prior 
out-of-court statements, the Confrontation Clause will not be violated if the witness is unable to recall the details of 
the prior statements.  See generally Owens, 484 U.S. at 560; see also Hollinquest, 190 Cal.App.4th at 1548-1550, 
where the court, after determining that a preliminary hearing witness was unavailable due to the exercise of the 
privilege against self-incrimination, held that admission of the preliminary hearing testimony was proper despite the 
defendant’s claim that his opportunity to cross-examine the witness at the preliminary hearing was inadequate (i.e., 
purportedly due to unavailability of cell phone records prior to the proceeding).  The court concluded that the 
defendant’s counsel “undertook a thorough and effective cross-examination of the witness.”  Id. at 1549.  
Additionally, the witness’s “numerous prior fabrications, his motives to falsify, and his own potential culpability for 
the murder, were comprehensively explored at the preliminary hearing.”  Id. at 1549. 
 
 6.2  Defendant Must Be Permitted Appropriate Cross-Examination.  It is important to recognize that a 
defendant’s confrontation rights will be violated when he or she is precluded from conducting an appropriate cross-
examination “to expose to the jury the facts from which jurors, as the sole triers of fact and credibility, could 
appropriately draw inferences relating to the reliability of the witness.”  Davis v. Alaska (1974) 415 U.S. 308, 318.   
For instance, in a case involving the attempted impeachment of a prosecution witness, the trial court denied counsel 
the opportunity to approach the witness and establish that he was untruthful in his response regarding his current 
probationary status for a driving under the influence conviction.  The Ninth Circuit Court of Appeals held that such 
refusal violated the petitioner’s constitutional rights under the Sixth Amendment.  See also  Slovik v. Yates (9th  
Cir.2008) 545 F.3d 1181, 1186.  “It is clear to us that the jurors might have formed a significantly different 
impression of [the witness’s] credibility if they had heard cross-examination showing that [the witness] was willing 
to lie under oath.”  Id. 
 
 6.3  Reasonable Limits on Cross Examination.  The Confrontation Clause does not prohibit a trial judge from 
imposing reasonable limits on cross-examination.  People v. Quartermain (1997) 16 Cal.4th 600, 623; Evid. C. 
§765(a).  As mentioned above, the Confrontation Clause guarantees only the opportunity for effective cross-
examination; it does not guarantee a cross-examination that is effective in whatever way, and to whatever extent, the 
defense might wish.  Delaware v. Fensterer (1985) 474 U.S. 15, 20.  Thus, trial judges are given wide latitude to 
impose reasonable limits on cross-examination based on concerns about harassment, prejudice, confusion of the 
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issues, the witness’s safety or interrogation that is repetitive or only marginally relevant.  Delaware v. Van Arsdall 
(1986) 475 U.S. 673, 679; see also People v. Nguyen (2015) 61 Cal.4th 1015, 1038 (judge may preclude 
examination of a witness that amounts to nothing more than a fishing expedition).  In other words, the court may 
restrict cross-examination on the grounds stated in Evid. C. §352.  People v. Harris (1989) 47 Cal.3d 1047, 1091. A 
court’s decision to impose such limitations on cross-examination does not violate the Confrontation Clause unless 
the defendant can show that the prohibited cross-examination would have produced a significantly different 
impression of the witness’ credibility. People v. Smith (2007) 40 Cal.4th 483, 513; see also Williams, 102 
Cal.App.4th at 1008.    

                       
Cautionary Note 

 
A defendant's confrontation rights may be violated where a prosecutor examines a recanting or 
reluctant witness and poses questions that relate to prior statements made by that witness; 
provided, however, the witness's recalcitrance effectively prevents cross-examination concerning 
those prior statements. People v. Morgain (1st Dist.2009) 177 Cal.App.4th 454, 463; see, e.g., 
People v. Giron-Chamul (1st Dist.2016) 245 Cal.App.4th 932, 968-69 (daughter's refusal to 
answer numerous questions about allegations of sexual molestation against father violated 
confrontation rights); People v. Perez (4th Dist.2016) 243 Cal.App.4th 863, 887 (refusal of 
witness to answer questions despite contempt order not sufficient justification for prosecutor's use 
of leading questions to expose incriminating nature of witness's police interview); People v. Rios 
(4th Dist.1985) 163 Cal.App.3d 852, 864 (admission of witness’s prior statement denied defendant 
right of confrontation when witness refused to answer any question on direct or cross-
examination); People v. Blackington (4th Dist.1985) 167 Cal.App.3d 1216, 1219 (prosecutor's 
questioning was improper when the witness's statement to police was read by the prosecutor after 
the witness refused to answer questions).  Similarly, where a prosecutor asks leading questions 
that outline a witness’s prior statement to police, and the witness refuses to answer, the 
Confrontation Clause is violated.  See People v. Murillo (2d Dist.2014) 231 Cal.App.4th 448, 455-
56. Conversely, it is permissible for the prosecution to introduce a witness's prior statement to an 
officer when the witness testifies that she remembers some events, but not others, without being in 
contravention of the Confrontation Clause because the witness was subject to cross examination 
enabling the jury to assess her demeanor and credibility.  Rodriguez, 58 Cal.4th at 632-33; 
People v. Homick (2012) 55 Cal.4th 816, 861). 
                       
 

7  Waiver of Right to Confrontation.  If there was no prior opportunity to cross-examine an unavailable declarant, her 
out-of-court testimonial statement may nevertheless be admissible if the defendant waived his right to confrontation.  
A waiver of the confrontation right can occur in any of the following ways: 
 
 7.1  By pleading guilty and waiving the right to trial.  See Fed. Rules of Crim. Proc. 11; Judicial Council Form 
CR-101 (Plea Form). 
 
 7.2  Failure to object to the statement’s admission into evidence.  Melendez-Diaz, 557 U.S. at 314 n.3. 
 
 7.3  Waiving the right to be present and confront witnesses at trial.  See Pen. C. §977; People v. Romero (2008) 
44 Cal.4th 386, 418. 
 
 7.4  Stipulating to the testimony containing the extrajudicial statement.  See U.S. v. Preston (9th Cir.2013) 706 
F.3d 1106, 1117. 
 
8  Is the Statement Exempt from Crawford’s Requirements. There are a very limited set of circumstances that a 
statement, although not satisfying the requirements under Crawford, may nevertheless by admitted into evidence 
 
 8.1  Forfeiture by Wrongdoing.  California law provides a limited hearsay exception for statements proffered 
against criminal defendants who knowingly cause, aid or solicit the unavailability of the declarant. Specifically, a 
hearsay statement is not made inadmissible if it is offered against a party who has engaged or aided in wrongdoing 
that intentionally procures the unavailability of a declarant as a witness.  Evid. C. §1390(a).  The basis for this rule is 
that it eliminates “an intolerable incentive for defendants to bribe, intimidate, or even kill witnesses against them.”  
People v. Giles (2008) 554 U.S. 353, 365.  Forfeiture by wrongdoing has additionally been codified under Evid. C. 
§1350, which is limited to cases involving abducted or murdered declarants.  
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  1.  Limitations on Forfeiture by Wrongdoing Doctrine.  The United States Supreme Court in Giles held that 
testimonial statements are inadmissible under a forfeiture by wrongdoing theory unless it is established that the 
defendant intended to prevent the witness from testifying (reversing the California Supreme Court which had 
previously concluded that the wrongdoing by the defendant need not be intended to procure the unavailability of the 
declarant/witness).  Giles, 554 U.S. at 361.  However, the court did acknowledge that domestic violence cases are 
unique and can involve circumstances where an intent to prevent a witness from testifying can be inferred from prior 
occurrences of abuse.  “Where such an abusive relationship culminates in murder, the evidence may support a 
finding that the crime expressed the intent to isolate the victim and to stop her from reporting abuse to the authorities 
or cooperating with a criminal prosecution – rendering her prior statements admissible under the forfeiture 
doctrine.”  Id. at 377.  See also People v. Banos (2d Dist.2009) 178 Cal.App.4th 483, where the court admitted out- 
of-court statements of a victim (fatally assaulted by the defendant) because the defendant caused the victim’s 
unavailability “both to prevent her from cooperating with authorities and to prevent her from testifying at trial.”  Id. 
at 492.  An implied finding was made by the court that the defendant killed the victim both to prevent her from 
cooperating with authorities and from testifying at trial, therefore the forfeiture by wrongdoing doctrine was 
applicable in both settings.  Id. at 501.   
 
  2.  Preliminary Fact Determination.  Although a foundational hearing (conducted outside the presence of 
the jury) is required in order for the admission of the statement under Evid. C. §1390(a), the unconfronted statement 
can be utilized at the hearing by the proponent of the statement provided that the required elements of the statute are 
satisfied by independent corroborative evidence.  Evid. C. §1390(b)(1) and (2).  The standard of proof is 
preponderance of the evidence and the trial judge, in making this determination, can consider whether or not the 
statement is “trustworthy and reliable.”  Evid. C. §1390(b)(1) and (4).  This provisions of this statute are applicable 
in civil, criminal and juvenile proceedings as of January 1, 2011.  Evid. C. §1390(c).  By comparison, Evid. C. 
§1350 (applicable to murdered or abducted declarants) requires “clear and convincing” evidence that the declarant’s 
unavailability was caused by the defendant for the purpose of preventing the declarant’s testimony.  Evid. C. 
§1350(a)(1).  Similarly, FRE 804(b)(6) sets forth a hearsay exception for “[a] statement offered against a party that 
has engaged or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant 
as a witness” (as such, Evid. C. §1390(a) is somewhat narrower that the federal rule).  There is a key distinction 
between the California Evidence Code and Federal Rules as they relate to a preliminary fact determination on the 
issue of forfeiture.  It is important to note that FRE 104(a) (pertaining to a preliminary fact hearing akin to an Evid. 
C. §402 hearing under California law) permits inadmissible evidence (including hearsay statements) in analyzing 
and determining preliminary questions of admissibility.  However, in California, only admissible evidence can be 
admitted in an Evid. C. §402 hearing.   
 
 8.2  Dying Declarations.  The California Supreme Court has held that dying declarations are an exception to the 
requirement that statements deemed “testimonial” be subject to cross-examination and, as such, are not barred by 
Crawford.  See People v. Johnson (2015) 61 Cal.4th 734, 761-762; People v. Monterroso (2004) 34 Cal.4th 743, 
763-764.  Furthermore, the California Supreme Court in People v. D’Arcy (2010) 48 Cal.4th 257 relied heavily on 
Monterroso in holding that the admission of dying declarations, regardless of their “testimonial” characterization, 
does not violate a defendant’s Sixth Amendment right to confrontation.  Id. at 289-292.  Also, the court in Crawford 
intimated that dying declarations may be an exception to the requirement that the defendant have a prior opportunity 
to cross-examine the declarant:   
 

“Although many dying declarations may not be testimonial, there is authority for admitting even 
those that clearly are.  We need not decide in this case whether the Sixth Amendment incorporates 
an exception for testimonial dying declarations.  If this exception must be accepted on historical 
grounds, it is sui generis.”  Crawford, 541 U.S. at 36, n.6. 
___________________________________________________________________________ 

Compare 
 
As noted earlier, in Bryant, the victim of a gunshot wound elicited statements to the police 
identifying the perpetrator and describing the circumstances surrounding the incident after which 
he died approximately two hours later.  These facts suggest that the declarant’s statements at the 
scene could be interpreted as dying declarations.  However, the court in Bryant did not hold that 
the declarant’s statements were admissible as historical exceptions to the Confrontation Clause as 
suggested in Crawford.  Instead, the court concluded that the statements were admissible because 
the “primary purpose” of the police interrogation was to meet on ongoing emergency.  The dying 
declaration discussion and concomitant Confrontation Clause analysis would have been 
intriguing had it occurred.  Interestingly, the issue was not before the court in Bryant  because the 
prosecution at the trial court level established the foundational basis for the admission of the 
declarant’s statements exclusively as excited utterances (although initially invoking both the dying 
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declaration and excited utterance exceptions to the hearsay rule).  Therefore, the United States 
Supreme Court refused to consider the argument relating to dying declarations in Bryant due to 
the State’s failure to preserve it on appeal. 
_______________________________________________________________________________ 

 
 8.3  Evid. C. §356.  Statements otherwise admissible under Evid. C. §356 are not abrogated by Crawford 
because they are viewed by analogy to the rule of forfeiture by wrongdoing.  See People v. Vines (2011) 51 Cal.4th 
830, 862-863.  This concept is based on the equitable theory that a party who chooses to introduce a portion of a 
discussion is prohibited from objecting under the Confrontation Clause to the remaining parts of the conversation 
introduced by the adverse party when necessary to make the entire discussion understandable (i.e., to put the 
statements introduced by the defendant in context).  See People v. Parrish (2d Dist.2007) 152 Cal.App.4th 263, 272-
273.  
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ADMISSIBILITY OF CHARACTER/TRAIT EVIDENCE OTHER THAN FOR PRE-DISPOSITION
(Uncharged Misconduct)

FORMS OF 
CHARACTER 
EVIDENCE

CHARACTER
EVIDENCE TO
PROVE 
CONDUCT
INADMISSIBLE

ADMISSIBILITY
FOR PURPOSES
OTHER THAN

EC §1100; FRE 405

1. Forms of Character Evidence. When character evidence is admissible 
it can be presented in the form of: a) an opinion b) evidence of reputation, 
or c) specific instance of a person’s conduct.  

2. Relevancy. Character evidence is relevant when: a) offered as to 
witness credibility, b) offered as circumstantial evidence of one’s conduct in conformity with such character (or 
character trait), and c) character (or character trait) is an ultimate fact in dispute. See, EC §1100, Law Revision 
Commission Comments.

FEDERAL COMPARISON
Under FRE 405, the methods of proving character consist of: a) in all cases in which 
evidence of character or a trait of character of a person is admissible, “testimony 
about the person’s reputation or by testimony in the form of an opinion” (FRE 405(a)) 
and, b) in cases in which character or a trait of character of a person is an essential 
element of a charge, claim, or defense, “the character or trait may also be proved by 
relevant specific instances of the person’s conduct” (FRE 405(b). With respect to FRE 
405(a), inquiry is permitted on cross-examination as to relevant specific instances of 
conduct.

EC §1101(a); FRE 404

Character or trait of character (whether in the form of an opinion, evidence of reputation or evidence of specific 
instances of his or her conduct) is inadmissible to prove conduct on a specific occasion subject to the exceptions 
provided under EC §§1101, 1102, 1103, 1108 and 1109 and FRE 404(b). EC §1101(a). 

EC §1101(a) does not preclude the admission of evidence that a person perpetrated “a crime, civil wrong, or 
other act” when relevant to prove some fact other than his or her disposition to commit such an act (i.e., motive, 
opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident, or whether a defendant 
in a prosecution for an unlawful sexual act or attempted unlawful sexual act did not reasonably and in good faith 
believe that the victim consented). EC §1101(b). Furthermore, the statute does not apply to evidence proffered to 
attack the credibility of a witness. EC §1101(c).

FEDERAL COMPARISON
FRE 404(b)(1) is similar to EC §1101(b) and provides that “[e]vidence of a crime, 
wrong, or other act is not admissible to prove a person’s character in order to show 
that on a particular occasion the person acted in accordance with the character.” 
However, such evidence will be admitted for other purposes such as “proving motive, 
opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or 
lack of accident” provided, upon request of the defendant, the prosecution provides 
reasonable notice of the general nature of the evidence it plans to introduce at trial. 
FRE 404(b)(2).

1. General Principles. EC §1101(a) provides that, with the exception of the provisions in EC §§1102, 1103, 1108 
and 1109, evidence of the character or a trait of character of a person (whether in the form of an opinion, evidence 
of reputation, or evidence of specific instances of his or her conduct) is inadmissible when offered to prove his or 
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her conduct on a specified occasion. The rationale for this rule is to ensure that a criminal defendant is tried, not 
for past conduct, but for the crime for which he or she is presently charged. See, People v. Nicolas (2017) 8 Cal.
App.5th 1165, 1176.

EC §1101(b) specifically provides that admission of evidence of misconduct when offered as evidence of some 
relevant fact at issue other than character to prove conduct on a specified occasion, such as motive, common 
scheme or plan, preparation, intent, knowledge, identity, or absence of mistake or accident is not precluded 
by EC §1101(a). Any uncertainty regarding the relevancy of evidence sought to be admitted pursuant to EC 
§1101(b) should be viewed in the light most favorable to the position of the defendant (e.g., the inadmissibility 
of the proffered evidence). See, People v. Alcala (1984) 36 Cal.3d 604, 631. Furthermore, EC §1101(c) states 
that both subsections (a) and (b) are inapplicable to the use of an uncharged act received on the issue of witness 
credibility (i.e., whether a witness should be believed). See, EC §1101, Law Revision Commission Comments. 
When opposing the admission of an uncharged act “ ‘a specific and timely objection in the trial court’ ” must be 
made or the objection as to incidents of uncharged misconduct will be waived on appeal. People v. Champion 
(1995) 9 Cal.4th 879, 918 (quoting People v. Raley (1992) 2 Cal.4th 870).

a. Definition of “Uncharged Act.” To be admissible under EC §1101(b), a prior act does not have to consist 
of a criminal offense and may be proven even though it did not conclude in a conviction. See, e.g., People v. 
Leon (2015) 61 Cal.4th 569, 597 (evidence of robberies admissible under EC §1101(b) even though dismissed 
at preliminary hearing).  Moreover, the uncharged act can be admitted in the present case even though the 
defendant was acquitted; provided, however, the defense is permitted to present evidence of the acquittal. 
See, People v. Mullens (2004) 119 Cal.App.4th 648, 665.

b. Standard for Admissibility. Consideration of other crimes evidence necessitates extremely careful analysis 
in light of its inherent prejudicial effect. Such evidence of uncharged misconduct is admissible when relevant 
to prove some fact other than a person’s disposition to commit a certain act or when offered to support or 
attack the credibility of a witness provided the following factors are present: 1) materiality; 2) a tendency to 
prove or disprove a fact (relevance), and 3) compliance with extrinsic rules (e.g., EC §352). See, People v. 
Thompson (1980) 27 Cal.3d 303, 315; People v. Rogers (2006) 39 Cal.4th 826, 862 (admitting evidence of 
similar crimes on the issues of intent and identity). 

c. Standard of Proof: The burden of proof for uncharged acts is preponderance of the evidence. People v. 
Leon (2015) 61 Cal.4th 569, 597; see also, People v. Carpenter (1997) 15 Cal.4th 312, 382 (the Court noting 
that this standard is also consistent with EC §115).

NOTE
A stipulation to a fact may no longer render the fact in dispute and, if so, evidence of an 
uncharged act will not be admissible. See, People v. Bonin (1989) 47 Cal.3d 808, 848-49. 
However, because the prosecution has the burden to prove each essential element of a crime 
beyond a reasonable doubt, it cannot be compelled to accept a stipulation if doing so would 
“deprive the state’s case of its persuasiveness and forcefulness.” See, People v. Brooks (2017) 3 
Cal.5th 1, 38. By contrast, a not guilty plea places each element of a criminal offense in dispute. 
PC §1019; People v. Scott (2015) 61 Cal.4th 363, 471.

2. Recognized Purposes Other Than For Predisposition. Evidence of uncharged acts (i.e., prior bad acts) is 
admissible providing it is relevant to prove some fact other than disposition such as identity, intent, design or 
plan, motive, knowledge, or absence of mistake or accident. Depending on the purpose for which the evidence 
of uncharged conduct is proffered, varying degrees of similarity between the prior uncharged misconduct and the 
present alleged crime will apply as prerequisites to admissibility.

a. Identity. When identity is at issue, uncharged acts of the defendant are 
admissible if the marks (or characteristics) common to the charged and uncharged 
offenses are sufficiently similar as to distinguish them from other offenses of 
the same kind. See, People v. Sanchez (2016) 63 Cal.4th 411, 453. Evidence of 
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a previous crime can only be admitted to prove identity if that issue is actually in dispute (in contrast to 
simply denying that the charged crime did not occur). When admission of prior conduct is sought to prove 
identity, its probity will be established only if certain distinctive marks support the inference of identity (e.g., 
that the same person committed both acts). See, People v. Edwards (2013) 57 Cal.4th 658, 711. That is, the 
degree of similarity is very high such that the characteristics of the current offense and uncharged act must 
be so distinctive “as to be like a signature” or “fingerprint.” People v. Hovarter (2008) 44 Cal.4th 983, 1003. 
Otherwise, it will be rejected as impermissible proof of predisposition. Two factors will be considered: “(1) 
the degree of distinctiveness of individual shared marks, and (2) the number of minimally distinctive shared 
marks.” Williams v. Superior Ct. (1984) 36 Cal.3d 441, 450; e.g., People v. Roldan (2005) 35 Cal.4th 646, 
706 (in a case where the defendant was charged with a robbery at a swap meet, participation with a prior 
robbery involving a swap meet was admissible). 

b. Intent. If the issue of intent is in dispute, evidence of uncharged misconduct is 
admissible to prove the defendant committed the charged crime with the required 
intent. The prior act must be sufficiently similar (to support the inference that the 
defendant probably possessed the same intent on both occasions) but the degree 
of distinctiveness is not as high as required for identity. People v. Ewoldt (1994) 
7 Cal.4th 380, 402. In fact, proving intent requires the least degree of similarity 
between the present and prior crime and is less than is required for either identity or common plan. See, 
People v. Demetrulias (2006) 39 Cal.4th 1, 15; e.g., People v. Yeoman (2003) 31 Cal.4th 93, 121-22 (a “Good 
Samaritan” ploy used by the defendant for robbery and attempted kidnapping of a stranded motorist was 
similar to later conduct in a murder and was used to infer similar intent); People v. Daniels (2009) 176 Cal.
App.4th 304, 315 (evidence of a rape committed by the defendant in 1990 admitted as being “sufficiently 
similar to support an inference that the defendant acted with the same intent on both occasions”); People v. 
Denis (1990) 224 Cal.App.3d 563, 567-68 (in a prosecution for murder involving a robbery, intent to commit 
the robbery with a co-defendant was at issue and the Court properly admitted evidence of prior robberies of 
both the defendant and the co-defendant even though no weapon was used in the prior incidents). 

c. Design or Plan. Evidence of other crimes to show the defendant’s design or 
plan to commit the subject offense is admissible if they are sufficiently similar. 
This evidence requires such a “concurrence of common features that the various 
acts are naturally to be explained as caused by a general plan of which they 
are the individual manifestations.” People v. Ewoldt (1994) 7 Cal.4th 380, 393; 
People v. Johnson (2013) 221 Cal.App.4th 623, 635; e.g., People v. Davis (2009) 
46 Cal.4th 539, 602-03 (although the prior acts occurred seventeen years before the crimes against the current 
victim, they were not considered impermissibly remote because the defendant was in prison for fourteen of 
the seventeen years and thus were deemed “sufficiently similar to [the present] case to provide evidence of 
a common scheme or plan and intent to commit a sexual assault or a lewd act”).  They must share common 
features that “indicate the existence of a plan rather than a series of similar spontaneous acts.” Ewoldt, 7 
Cal.4th at 403.

The degree of similarity between the uncharged offense and the current offense to establish a common plan 
or scheme is more than required to prove intent but less than to prove identity. See, id. at 402-03. Although it 
need not be shown that the plan is specifically distinctive, more than random crimes or similar spontaneous 
acts is required (i.e., a concurrence of common features manifesting a general scheme is necessary). See, 
People v. Edwards (2013) 57 Cal.4th 658, 712; Ewoldt, 7 Cal.4th at 403; e.g., People v. Kelly (2007) 42 
Cal.4th 763, 784-85 (evidence of uncharged crimes was admitted in a murder case as evidence of a common 
plan to lure victims to the defendant’s residence and commit robbery and rape); People v. Foster (2010) 50 
Cal.4th 1301, 1328 (the defendant’s prior offenses were properly admitted to establish a common plan in 
robbing and assaulting women while they were alone in their offices).

d. Other Purposes. Uncharged misconduct can also be used to prove or support:

1) Motive. “Evidence of motive makes the crime more understandable and renders the inferences 
regarding intent more reasonable.” People v. Rogers (2006) 39 Cal.4th 826, 862 (citing Roldan, 35 
Cal.4th at 707). Similarity of offenses is not an essential factor in cases where the fact of commission by 
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the defendant of a prior offense “gives rise to an inference that he had a motive to commit a later one.” 
People v. Zambrano (1998) 41 Cal.4th 1082, 1129 (disapproved on other grounds by People v. Doolin 
(2009) 45 Cal.4th 390); e.g., People v. Johnson (1991) 233 Cal.App.3d 425, 444-45 (evidence of the 
battering of a spouse was admissible to show motive for a subsequent murder of another spouse).

As a basic proposition, motive is a state of mind (emotion) that incites a person to act in a way consistent 
with his or her state of mind or emotion.

Examples. “I’ll whack anyone who disrespects me” can be admissible to show motive. 
Similarly, evidence of the criminal objectives of a gang is relevant to show motive for a certain 
shooting and evidence of a defendant’s indebtedness to a murdered victim can be admissible 
for the same purpose.

2) Knowledge. Evidence of another act or offense can be admissible to demonstrate knowledge. The 
level of similarity between the charged offense and other act is largely dependent on the “specific 
knowledge at issue” and the particular purpose for which the evidence is being introduced. People v. 
Hendrix (2013) 214 Cal.App.4th 216, 241; see, e.g., People v. Williams (2009) 170 Cal.App.4th 587, 
607 (in a possession of drugs for sale case, prior crimes involving drugs were properly admitted to show 
knowledge of the narcotic characteristics of drugs).

3) Absence of Mistake. Although the other act must be sufficiently similar to the charged offense, absence 
of mistake requires the minimum degree of similarity with the charged offense to be admissible under EC 
§1101(b) (i.e., same standard as for intent). People v. Burnett (2003) 110 Cal.App.4th 868, 881; Hendrix, 
214 Cal.App.4th at 242. 

3. Uncharged Misconduct and Witness Credibility. Subject to EC §352, prior misconduct of the defendant may 
be admissible to raise an issue as to his or her credibility or to enhance the credibility of another (e.g., if an 
association with a co-defendant is denied by the defendant, evidence of a prior offense committed by both is 
admissible; or, a defendant’s denial of ever possessing a gun can be discredited by evidence of a prior conviction 
for a gun charge). “Nothing in this section [EC §1101] affects the admissibility of evidence offered to support or 
attack the credibility of a witness.” EC §1101(c).

4. Balancing Analysis Under EC §352. For an uncharged act to be admissible under EC §1101(b), the Court 
must determine if the probative value is substantially outweighed by the probability that the admission of the 
uncharged act will create a substantial danger of undue prejudice, confusion of the issues or misleading the jury. 
See, People v. Kelly (2007) 42 Cal.4th 763, 783. The following factors must be considered by the Court:

a. The strength of the inference created by the evidence;

b. Whether the source of the evidence of the charged offense is independent of the information concerning 
the uncharged offense;

c. Whether the defendant was punished for the prior misconduct;

d. The inflammatory nature of the uncharged offense (compared to charged offense); and

e. The remoteness of time between the uncharged and charged offenses. Ewoldt, 7 Cal.4th at 404-05; People 
v. Sullivan (2007) 151 Cal.App.4th 524, 559.

5. Potential Limiting Instructions. If evidence of the uncharged misconduct or other crimes is admitted by the 
Court, the party opposing its introduction may request a limiting instruction. The potentially applicable jury 
instructions are CALCRIM 375 (Evidence of Uncharged Offense to Prove Identity, Intent, Common Plan, etc.) 
and CALJIC 2.50 (Evidence of Other Crimes). A myriad of other jury instructions may also be appropriate under 
differing circumstances such as those pertaining to evidence of other sexual offenses, domestic violence or elder 
or dependent person abuse.
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FEDERAL COMPARISON
Under the Federal Rules, evidence of other crimes, wrongs, or acts can be admitted 
for purposes other than to show propensity, such as “proving motive, opportunity, 
intent, preparation, plan, knowledge, identity, absence of mistake, or lack of accident.” 
FRE 404(b)(2). It is not necessary to show that anyone was actually convicted of the 
uncharged offense and such evidence may be admissible even if the defendant was 
acquitted of the prior uncharged act. See, e.g., U.S. v. Flores-Blanco (9th Cir.2010) 
623 F.3d 912, 919-20 (the Court finding that the defendant’s prior acts involving alien 
smuggling were admissible because they were sufficiently similar to the present offense 
and used to prove a material point). The Court in Flores-Blanco, in articulating the 
test for admissibility of the prior acts focused on whether “(1) the evidence tends to 
prove a material point; (2) the prior act is not too remote in time; (3) the evidence 
is sufficient to support a finding that the defendant committed the other act; and (4) 
(in cases where knowledge and intent are at issue) the act is similar to the offense 
charged.” Id. at 919.

EC§1102; FRE 404(a)(1)

1. General Principles. In a criminal action, evidence of the defendant’s character or trait of character in the form 
of opinion or reputation (but not specific acts) is admissible if: a) offered by the defendant to prove conduct in 
conformity with such character, or b) offered by the prosecution to rebut the defendant’s evidence under a), above. 
EC §1102(a). Therefore, if the defendant introduces opinion or reputation evidence of good character to prove 
conduct in conformity with that character trait, the prosecution may rebut with contrary opinion or reputation 
evidence about the defendant. EC §1102(b); People v. Wagner (1975) 13 Cal.3d 612, 617-18. The character 
evidence must be relevant to the defense and can be provided by expert or lay opinion. People v. McAlpin (1991) 
53 Cal.3d 1289, 1305; e.g., People v. Stoll (1989) 49 Cal.3d 1136, 1152-54 (defendant erroneously prevented 
from presenting expert opinion testimony to attest to his lack of disposition to commit an alleged sex crime).

2. Prosecutorial Rebuttal. When a defense witness (other than the defendant) testifies as to a character trait of the 
defendant, the prosecution may question the witness as to his or her knowledge of other conduct of the defendant 
inconsistent with his reputation as portrayed by the witness. EC §1102(b). However, the prosecution must have 
a “good faith belief” that the conduct or incident to be highlighted on rebuttal did, in fact, occur and should be 
aware that the questions will be subject to strict analysis under EC §352. The Court will often control the cross-
examination to ensure that excesses are prevented and inquiries barred when based on mere conjecture. Initially, 
the Court will conduct an examination (outside the presence of the jury) to establish that the alleged conduct or 
incident was an actual event as opposed to an attempt by the examining attorney to expose the jury to innuendo or 
supposition. The scope of the cross-examination is restricted to the traits of character introduced by the defendant. 
People v. Rodriguez (1986) 42 Cal.3d 730, 792 n.24; e.g., People v. Hall (2018) 23 Cal.App.5th 576, 591-92 
(defendant’s implied assertion of “peacefulness” introduced by prosecution through taped statement insufficient 
to allow prosecution to rebut with the defendant’s character for violence). 

3. Jury Instructions. When appropriate, jury instructions may be considered by the Court, specifically CALCRIM 
350 (Character of Defendant), CALJIC 2.40 (Traits of Character of Defendant), CALCRIM 351 (Cross-
Examination of Character Witness), and CALJIC 2.42 (Cross-Examination of a Character Witness).

FEDERAL COMPARISON
The Federal Rules are comparable to EC §1102 in that FRE 404(a)(2)(A) specifically 
permits “evidence of the defendant’s pertinent trait, and if the evidence is admitted, 
the prosecutor may offer evidence to rebut it.” 

EXCEPTIONS TO INADMISSIBILITY OF CHARACTER EVIDENCE TO PROVE CONDUCT
(Uncharged Misconduct)
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EC §1103; FRE 404(a)(2)

1. General Principles. The fundamental rules applicable to the conditional admissibility of the character of a 
crime victim and the defendant are as follows: 

a) In a criminal action, evidence of a crime victim’s character or trait of character (opinion, evidence of 
reputation, or specific instances of conduct) is admissible if: 1) offered by the defendant to prove conduct by 
a victim in conformity with such character, or 2) offered by the prosecution to rebut the defendant’s evidence 
under (1), above. EC §1103(a). 

b) In a criminal action, evidence of the defendant’s character or trait of character for violence (opinion, 
evidence of reputation, or specific instances of conduct) is admissible if offered by the prosecution to prove 
conduct of the defendant in conformity with such character and offered after evidence has been presented 
by the defendant as to the victim’s character for violence or trait of character tending to show violence under 
(a)(1), above. EC §1103(b). This is to be distinguished from the manner in which the victim conducted 
himself or herself at the time the alleged crime was committed. “Evidence Code section 1103 contemplates 
that character evidence comprises something other than evidence of conduct at the time in question, because 
character evidence is used to show the person acted ‘in conformity with’ his or her character.” People v. 
Myers (2007) 148 Cal.App.4th 546, 552. 

Such character traits of a victim can be proved by opinion, reputation, or specific acts evidence. EC §1103(a). 
However, EC §1103(a)(2) does not apply to evidence of violent conduct at the time of the alleged offense. See, 
Myers, 148 Cal.App.4th at 552 (“character evidence comprises something other than evidence of conduct at the 
time in question”). However, evidence of a victim’s subsequent acts of violence is relevant to show the victim’s 
violent character at the time of the earlier offense.

FEDERAL COMPARISON
The Federal Rules permit the defendant to present evidence of a victim’s character 
trait to prove the victim’s conduct on a particular occasion. FRE 404(a)(1), 404(a)(2)
(B). However, the use of specific acts evidence is restricted on direct examination to 
issues where character “is an essential element of a charge, claim, or defense.” FRE 
405(b).

2. Victim’s Violent Character. If self-defense is an issue in the case, the state of mind of the defendant is of 
paramount importance. If such evidence arises in a self-defense case, the test is the “reasonable person” standard 
and the defendant must have: a) an honest and reasonable belief that the imminent threat of bodily injury exists, 
and b) used only the amount and extent of force reasonable under the circumstances. See, People v. Minifie 
(1996) 13 Cal.4th 1055, 1064-65; People v. Shoemaker (1982) 135 Cal.App.3d 442, 446. Therefore, evidence 
of prior violence of the victim, known by the defendant, is admissible because it relates to a fact pertinent to the 
defendant’s mental state. See, Minifie, 13 Cal.4th at 1064-65.  

3. Victim’s History as False Accuser. If a defendant claims that the victim has falsely accused others of a crime 
(i.e., false claims of rape), the defendant must present evidence that the accusations were false. See, People v. 
Tidwell (2008) 163 Cal.App.4th 1447, 1457. In addition, for such evidence to be admissible, a careful EC §352 
analysis must be conducted to ensure that its probative value is not outweighed by the applicable factors under 
the statute. See, People v. Winbush (2017) 2 Cal.5th 402, 468-69.

4. Special Circumstance – Police Officer as the Victim. Under Pitchess v. Superior Ct. (1974) 11 Cal.3d 531, if 
the victim of an alleged assault is a police officer, evidence of the officer’s use of excessive force in the past is 
admissible to substantiate the defendant’s claim of self defense. With respect to these types of cases, the defense 
often will file a “Pitchess Motion” – a motion to discover complaints from a law enforcement officer’s personnel 
records concerning alleged misconduct such as prior use of excessive force, ethnic or racial bias, falsifying 
information or planting evidence. EC §1043. 
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See also, Section 4, Exclusions and Limitations (Privileges). 

5. Special Circumstance – Sex Offense Cases. For certain and specific sex crimes (PC §§261, 264.1, 286, 288a or 
289), the defendant may not introduce opinion, reputation or specific act evidence of the victim’s sexual history, 
other than with the defendant, to prove the victim consented to the alleged sex act (the statute is inapplicable if 
the crime is alleged to have occurred in a local detention facility or state prison). EC §1103(c)(1); see, People 
v. Fontana (2010) 49 Cal.4th 351, 354. However, such evidence may be admissible to challenge the credibility 
of the witness (the “credibility exception”), subject to EC §782 procedures and EC §352. EC §1103(c)(5). The 
credibility exception, however, is applied sparingly and typically in cases involving prostitution. See, People v. 
Chandler (1997) 56 Cal.App.4th 703, 708.The following particular evidentiary rules, facts, and circumstances 
are applicable to sex offense cases:

a. Victim’s Sexual History. The prohibition contained in this statute does not apply with regard to sexual 
history between the defendant and the victim. EC§1103(c)(3).

b. Manner of Dress. Evidence of “manner of dress” of the victim is inadmissible unless, after an offer of proof 
(outside the presence of jury), the Court decides that its admission is relevant, in the interest of justice, and 
specifically states the basis for its ruling on the record. EC §1103(c)(2). The statute is clear that, “ ‘manner 
of dress’ does not include the condition of the victim’s clothing before, during, or after the commission of 
the offense.” Id.

c. Prosecution Opens Door. If the prosecution opens the door by presenting evidence of the victim’s sexual 
conduct with someone other than the defendant (or the victim testifies as such), the defendant may introduce 
evidence on cross-examination with respect to this issue. EC §1103(c)(4).

d. Credibility Exception. The “credibility exception” has traditionally been used by the courts only on rare 
occasions and, when applied, is subject to the procedural requirements of EC §782 as follows:

1) The defendant must be prosecuted for crimes under PC §261, 262, 264.1, 286, 288, 288a, 288.5, or 
289. EC §782(c)(1);

2) The defendant must file a written motion stating that the he or she has an offer of proof indicating 
the substance of evidence of the victim’s sexual conduct and its relevance to credibility. EC §782(a)(1);

3) The offer of proof must be presented in affidavit form (applicable to both the complaining witness 
and any other testifying alleged victim) and filed under seal. If it does not describe the relevance to the 
victim’s credibility in accordance with EC §780, the offer of proof is to be rejected without a hearing. 
EC §782(a)(2);

4) Assuming the Court finds the offer of proof sufficient, a hearing must be conducted outside of the 
presence of the jury for the purpose of questioning the victim-witness. The affidavit is then re-sealed (the 
affidavit remains re-sealed unless the defendant raises an issue on appeal). EC §782(a)(3); and

5) If after the hearing, the Court determines that the evidence is relevant and its admission does not 
violate EC §352, it prepares an order providing the evidence that can be introduced and the range of 
questions permitted. EC §782(a)(4).

FEDERAL COMPARISON
The Federal Rules preclude introducing a victim’s sexual propensities. FRE 412. 
However, the defendant can present evidence of sexual history with the victim.  FRE 
412(b)(1)(B). However, similar to California law, evidence of a victim’s sexual 
propensities can be presented “to prove that someone other than the defendant was the 
source of semen, injury, or other physical evidence.” FRE 412(b)(1)(A). In addition, 
if the defendant seeks to introduce such evidence under FRE 412(b), the procedures 
enumerated under FRE 412(c) must be followed.
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EC §1108; FRE 413-415

1. General Principles. In a criminal action in which the defendant is accused of a sexual offense, evidence of the 
defendant’s commission of another sexual offense (before or after the charged offense) is admissible subject to 
analysis under EC §352 for “any relevant purpose,” including predisposition, encompassing both unadjudicated 
and adjudicated acts of uncharged misconduct. EC §1108(a); People v. Cordova (2015) 62 Cal.4th 104, 132. EC 
§1108 is a specific statutory exception to the exclusion of propensity evidence mandated by EC 1101(a). 

a. Charged Offense.  The nature of the charged offense must be a “sexual offense” enumerated in EC §1108(d)
(1). The definition of a sexual offense also includes crimes that derive “sexual pleasure or gratification from 
the infliction of death, bodily injury or physical pain on another person” if such derivations are an element of 
the charge, enhancement, or aggravating factor. People v. Walker (2006) 139 Cal.App.4th 782, 798.

NOTE
Recently specified human trafficking offenses, as codified in EC §236.1(b) or (c), have been 
added to the definition of a “sexual offense” as defined in the statute. EC §1108(d)(1)(A) (Sen. 
Bill No. 811 (2017-18 Reg. Sess.).

b. Other Offense. The nature of the other offense must satisfy the definition of a “sexual offense” listed in EC 
§1108(d)(1). The defendant need not have been convicted of the other offense. See, People v. Wilson (2008) 
44 Cal.4th 758, 796-97. Even if the defendant was acquitted of the other sexual offense can suffice, provided 
he or she is provided an opportunity to present the fact of the acquittal. People v. Mullens (2004) 119 Cal.
App.4th 648, 667.

c. Proof of Other Offense. The prosecution must prove by a preponderance of the evidence that the defendant 
committed an uncharged sexual offense. See, People v. Reliford (2003) 29 Cal.4th 1007, 1015-16. However, 
if the other offense sought to be introduced by the prosecution is a currently charged sexual offense, it must 
be proven that the defendant committed it beyond a reasonable doubt. People v. Villatoro (2012) 54 Cal.4th 
1152, 1167-68.

d. EC §352 Compliance. A defendant’s other sexual offense can only be admitted if the Court concludes 
that it meets the requirements of EC §352. Wilson, 44 Cal.4th at 796-97. In determining whether EC §1108 
evidence is admissible, trial courts must engage in a “careful weighing process” under EC §352. People v. 
Daveggio (2018) 4 Cal.5th 790, 823.  The factors to be considered in the analysis are: 1) the nature, relevance 
and remoteness of the offense, 2) the degree of certainty of the commission of the offense (and likelihood of 
juror confusion), 3) the similarity of the charged offense and the uncharged offense, 4) the likely prejudicial 
effect or consequence on jurors, 5) the extent of the hardship to the defendant in defending against the 
uncharged offense, and 6) the availability of less prejudicial alternatives. See, People v. Falsetta (1999) 21 
Cal.4th 903, 917. Courts are generally inclined to admit evidence of sexual offenses of a similar type to the 
case at bar on the issue of predisposition and its probative value is dependent on the degree of similarity to 
the charged offense. People v. Robertson (2012) 208 Cal.App.4th 965, 990. But although similarity of the 
offenses is considered significant, it is not always determinative. See, e.g., People v. Cromp (2007) 153 Cal.
App.4th 476, 480 (the defendant’s prior rape conviction was allowed in a child molestation case). Further, 
although acts of misconduct recent in time are more relevant to predisposition, in contrast to EC §1109 (acts 
of domestic violence), there is no time period provided in EC §1108 within which remoteness is measured. 
See, People v. Branch (2001) 91 Cal.App.4th 274, 284-85.

2. Notice. The prosecution must disclose its intention to use evidence of a defendant’s other sexual offense and 
tender to the defense all related statements and testimony synopses consistent with its discovery obligations under 
PC §1054.7, which requires such disclosure of the specific nature of the evidence within thirty (30) days before 
trial. EC §1108(b); PC §1054.7.
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3. Jury Instructions. The jury instructions that may be requested by the defense in cases dealing with the admission 
of predisposition evidence under EC §1108 are CALCRIM 1191A (Evidence of Uncharged Sex Offense); 
CALCRIM 1191B (Evidence of Charged Sex Offense). 

FEDERAL COMPARISON
EC §1108, is based principally on FRE 413-415. As a consequence, federal opinions 
in this area carry a great deal of weight when interpreting and applying the provisions 
of EC §1108. Under the Federal Rules, the prosecution may introduce evidence of 
other sex crimes (prior acts only and not opinion or reputation) to show propensity 
for: a) sexual assault in cases where the defendant is accused of sexual assault (FRE 
413), b) child molestation where the defendant is accused of child molestation (FRE 
414), and c) sexual assault or child molestation in civil cases. (FRE 415).

EC §1109

1. General Principles. In a criminal action in which the defendant is accused of a domestic or family violence 
offense, evidence of the defendant’s commission of another domestic violence offense (before or after the charged 
offense) is admissible to prove propensity subject to analysis under EC §352, encompassing both unadjudicated 
and adjudicated acts of uncharged misconduct. EC §1109(a); see, People v. Fruits (2016) 247 Cal.App.4th 188, 
202. EC §1109 is a specific statutory exception to the exclusion of propensity evidence mandated by EC 1101(a). 

a. Charged Offense. The nature of the charged offense must be an offense involving “domestic violence,” 
“abuse of an elder or dependent person,” or “child abuse,” as defined by EC §1109(d)(1)-(d)(3).

b. Other Offense. The nature of the other offense must satisfy the definition of “domestic violence,” “abuse 
of an elder or dependent person,” or “child abuse,” as defined by EC §1109(d)(1)-(d)(3) and be of the same 
category of family violence as the charged offense. EC §1109(a)(1)-(a)(3). The defendant need not have been 
convicted of the other offense. See, Fruits, 247 Cal.App.4th at 202-03. Even if the defendant was acquitted 
of the other domestic violence, elder abuse, or child abuse offense can suffice, provided he or she is provided 
an opportunity to present the fact of the acquittal. See, People v. Brown (2011) 192 Cal.App.4th 1222, 1233.  
The date of the other offense must be within ten (10) years of the charged family violence offense; however, 
an offense committed more than ten (10) years before the charged offense can be admitted by the Court in 
the interests of justice. EC §1109(e).  Evidence of a defendant’s other act of “domestic violence” as defined 
in FC §6211 must have been committed within five (5) years of the charged offense in order to be admitted 
under EC §1109. EC §1109(d)(3).

c. Proof of Other Offense. The prosecution must prove by a preponderance of the evidence that the defendant 
committed an uncharged family violence offense. See, People v. James (2000) 81 Cal.App.4th 1343, 1360. 
However, if the other offense sought to be introduced by the prosecution is a currently charged offense of 
family violence, it must be proven that the defendant committed it beyond a reasonable doubt. See, People v. 
Villatoro (2012) 54 Cal.4th 1152, 1167-68.

d. EC §352 Compliance. A defendant’s other family violence offense can only be admitted if the Court 
concludes that it meets the requirements of EC §352 and the Court, in making this determination, will weigh 
the probative value of the evidence against the countervailing factors specified under the statute. EC §1109(a)
(1)-(a)(3); See, People v. Brown (2011) 192 Cal.App.4th 1222, 1233.  In assessing probative value, the Court 
will focus principally on the similarity between the two offenses and the source of the evidence relating to the 
two offenses. People v. Morton (2008) 159 Cal.App.4th 239, 246-47. Courts are generally inclined to admit 
evidence of offenses of family violence of a similar type to the case at bar on the issue of predisposition and 
its probative value is dependent on the degree of similarity to the charged offense. See, People v. Johnson 
(2010) 185 Cal.App.4th 520, 531. Proximity in time between the charged offense and the other offense of 
family violence can also enhance probative value. Id. at 534. And lastly, if the two offenses each originated 
from an independent source, such a circumstance will increase the probative value of admitting the EC 
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§1109 evidence. Morton, 159 Cal.App.4th at 247. In considering the countervailing factors under EC §352, 
the Court will compare the inflammatory characteristics of both the prior uncharged offense and the current 
charged offense to determine if the other offense generates a stronger emotional response than the charged 
family violence offense. See, Johnson, 185 Cal.App.4th at 533-34 & n.11.

2. Notice. The prosecution must disclose its intention to use evidence of a defendant’s other family violence 
offense and tender to the defense all related statements and testimony synopses consistent with its discovery 
obligations under PC §1054.7, which requires such disclosure of the specific nature of the evidence within thirty 
(30) days before trial. EC §1109(b); PC §1054.7.

3. Jury Instructions. The jury instructions that may be requested by the defense in cases dealing with the admission 
of predisposition evidence under EC §1109 are CALCRIM 852A (Evidence of Uncharged Domestic Violence); 
CALCRIM 852B (Evidence of Charged Domestic Violence); CALCRIM 853A (Evidence of Uncharged Abuse 
of Elder or Dependent Person); CALCRIM 853B (Evidence of Charged Abuse of Elder or Dependent Person).

EC §785; FRE 607 

The credibility of a witness may be attacked or supported by any party, including the party calling him or her. EC 
§785; People v. Burney (2009) 47 Cal.4th 203, 248 (the modern rule permits “impeachment of a witness by any 
party, ‘including the party calling him,’ ” quoting People v. Chacon (1968) 29 Cal.2d 765).

FEDERAL COMPARISON
The Federal Rules provide that “[a]ny party, including the party that called the 
witness, may attack the witness’s credibility.” FRE 607. Similar to California law, the 
traditional rule prohibiting the impeachment of one’s own witness has been abandoned 
as being based on false pretenses. See, FRE 607, Notes and Commentary.

EC §786; FRE 608 

Evidence of traits of character other than honesty or veracity, or their opposites, is inadmissible to attack or 
support the credibility of a witness. EC §786. See also, EC §790 (evidence of good character of a witness is 
inadmissible to bolster credibility unless evidence of bad character has been admitted to attack credibility). The 
historical viewpoint is that other character traits are not sufficiently probative of a witness’s honesty or veracity to 
justify consideration on the issue of credibility. See, EC §786, Law Revision Commission Comments.

With the advent of Cal. Const., art. I, §28(f) (Proposition 8 – Truth-in-Evidence), courts have held that EC §786 
has been abrogated and, as a consequence, no long applies in criminal cases. See, People v. Harris (1989) 47 
Cal.3d 1047, 1080-81 (the Court opining that “section 28(d) effected a pro tanto repeal of Evidence Code, section 
790, and [finding] no basis on which to distinguish Evidence Code sections 786 and 787”).

FEDERAL COMPARISON
FRE 608(a) sets forth the requirement that the evidence attacking or supporting the 
credibility of a witness pertains to his or her reputation “for having a character for 
truthfulness or untruthfulness.” The consensus of judicial authority in federal courts 
is that the inquiry must be “strictly limited to character for veracity, rather than 
allowing evidence as to character generally.” FRE 608, Notes and Commentary.

STATUTORY IMPEACHMENT
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EC §788; FRE 609 

Prior felony convictions may be used to impeach a witness, subject to EC §352, unless: 1) the conviction is 
unconstitutional, 2) a pardon based on innocence or a certificate of rehabilitation has been granted, 3) the case 
was dismissed, or 4) a procedure similar to 2) and 3) above in another state has taken place. EC §788. They are 
admissible without regard to the hearsay nature of the prior conviction. “Any prior felony conviction . . . shall 
subsequently be used without limitation for purposes of impeachment.” EC §788; Cal Const art. I, §28 (f)(4). The 
Court has no discretion or authority to disallow evidence of a valid prior conviction. See, People v. Lewis (2009) 
46 Cal.4th 1255, 1288 (where the Court, in a footnote, unequivocally stated that it had no authority to reject 
evidence of a valid prior conviction even if the defense contends that the defendant’s guilty plea to the case “was 
entered in order to avoid a lengthy sentence or that the plea was otherwise ill advised”). 

1. General Principles. The essential rules applicable to the use of felony convictions to attack credibility are as 
follows: 

a. Felony Offense. In order to be used for impeachment, the conviction must be for a felony offense as 
defined under PC §17(a). EC §788. The felony conviction can occur either before or after the charged crime 
provided it is adjudicated before trial. People v. Hinton (2006) 37 Cal.4th 839, 887. A foreign conviction is 
admissible in California to impeach if it adheres to the test articulated in People v. Castro (1985) 38 Cal.3d 
301, is a felony where the conviction occurred, and would have been a felony under the laws of California. 
However, juvenile adjudications are civil proceedings and, as a result, are not admissible for impeachment 
(and the Beagle guidelines, infra, may not be applied). Moreover, a pardon, certificate of rehabilitation, or an 
expunged felony conviction are similarly inadmissible for impeachment purposes. EC §788(a)-(d).

b. Moral Turpitude. The conviction must involve a crime of moral turpitude (i.e., prior convictions that 
involve dishonesty, readiness to do evil, intent to corrupt others). See, People v. Castro (1985) 38 Cal.3d 
301, 316. Crimes of moral turpitude comprise those that reflect on dishonesty or indicate a general readiness 
to do evil. People v. Chavez (2000) 84 Cal.App.4th 25, 28; see, Castro, 38 Cal.3d at 315. In determining if 
a crime is one of moral turpitude, the Court in making its determination cannot go beyond the conviction 
and consider the circumstances of the specific offense; instead the Court must look to the statutory definition 
of the crime and conclude it is one of moral turpitude only if the least adjudicated element of the crime 
necessarily involves moral turpitude. Castro, 38 Cal.3d at 317; People v. Aguilar (2016) 245 Cal.App.4th 
1010, 1017. 

NOTE
For charts of crimes of moral turpitude see, Pirozzi, California Guide to Criminal Evidence 
(2018), p. 631; M. Simons, California Evidence Manual (Thomson West 2008-2009 ed.) at page 
258; and J. Cotchett, California Court room Evidence (LexisNexis 2009 ed.) at page 16-90.

FEDERAL COMPARISON
Under the Federal Rules, any felony conviction can be used to impeach a witness, 
regardless of whether it is a crime of moral turpitude. FRE 609(a)(1).

c.  EC §352. The admission of the prior felony conviction must withstand scrutiny under EC § 352. People 
v. Collins (1986) 42 Cal.3d 378, 380 & n.1; People v. Gray (2007) 158 Cal.App.4th 635, 641. In its EC §352 
analysis, the Court will consider all relevant factors and circumstances surrounding the prior conviction 
including the following:

1) The adverse reflection on the defendant’s honesty, veracity, or truthfulness (felonies involving 
dishonesty are more probative of credibility);
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2) The remoteness of the prior conviction (the nearer in time with the charged crime increases probity);

3) If the prior conviction is substantially similar to the alleged present crime (prior convictions of the 
same or similar crime should be admitted cautiously and scarcely). A relevant consideration is whether 
the Court can “sanitize” the prior conviction and thereby minimize prejudice; and

4) The extent impeachment will influence the defendant’s decision to testify (as compared against the 
importance of the jury in hearing the defendant’s testimony). People v. Clark (2011) 52 Cal.4th 856, 931; 
People v. Beagle (1972) 6 Cal.3d 441, 453. 

2. Proving the Felony Conviction. A felony conviction can be proved by a record of conviction (or computer 
generated record of conviction) or by examination of the witness. EC §§788, 452.5. Inquiry of the witness as to 
prior felony convictions is restricted to the nature of the conviction (i.e., the name or type of felony offense) and 
the date and place of the conviction. See, People v. McClellan (1969) 71 Cal.2d 793, 809.  Questions regarding 
the underlying facts or circumstances of the conviction are generally prohibited. See, People v. Casares (2016) 62 
Cal.4th 808, 830. In questioning a witness regarding a prior felony conviction, the impeaching party must have a 
good faith basis that the person has suffered the conviction. See, People v. Steele (2000) 83 Cal.App.4th 212, 223.

3. Other Considerations. Under the Beagle factors, the Court may admit more than one prior felony conviction 
to impeach after exercising its discretion and balancing the risk of prejudice against probative value. See, Hinton, 
37 Cal.4th at 888. Also, in determining remoteness, the Court may consider not only the length of time between 
the prior conviction and the charged offense but also the nature of the conviction. People v. Burns (1987) 189 
Cal.App.3d 734, 737-38. Finally, although the Beagle factors are not specifically applicable in circumstances 
involving the impeachment of an independent witness (not the defendant), Courts have typically considered them.

NOTE
The defendant (or witness) must testify to preserve an objection to use of the conviction on 
appeal – an offer of proof that the witness would have testified is insufficient. See, Collins, 42 
Cal.3d at 384; People v. Hall (2018) 23 Cal.App.5th 576, 595.

FEDERAL COMPARISON
Under the Federal Rules a witness’s character for truthfulness can be attacked by 
evidence of a criminal conviction if the conviction is for a crime punishable by death 
or by imprisonment for more than one year, and must be admitted “in a criminal case 
in which the witness is a defendant, if the probative value of the evidence outweighs 
its prejudicial effect to that defendant.” FRE 609(a)(1)(B). However, if the conviction 
was sustained more than ten years before the current trial, it is inadmissible unless 
the Court determines, “in the interests of justice,” that the probative value of the 
conviction substantially outweighs its prejudicial effect. FRE 609(b)(1). If the 
prosecution intends to use the dated conviction, it must give the defendant sufficient 
advance written notice of its intent so that the opposing party has an opportunity 
to contest its use. FRE 609(b)(2). The Federal Rules are similar to California law 
in that a conviction is inadmissible for impeachment if it is the subject of a pardon, 
annulment, certificate of rehabilitation, or other comparable procedure and that 
person was not convicted of a subsequent crime punishable by death or imprisonment 
in excess of one year. FRE 609(c).
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EC §787 

1. General Principles. Prior to Proposition 8, conduct other than a felony conviction was not permitted to 
impeach the credibility of a witness and, accordingly, misdemeanor convictions were specifically prohibited for 
impeachment purposes. People v. Lent (1975) 15 Cal.3d 481, 484. However, after the passage of Proposition 8, 
the limitation that only felony convictions could be used to impeach a witness was eliminated in criminal cases. 
See, People v. Harris (1989) 47 Cal.3d 1047, 1081.

2. Issues Relating to Misdemeanor Conduct. Special problems arise when counsel attempts to use misdemeanor 
conduct or convictions to impeach a witness. Some special considerations are as follows:

a. Misconduct Other Than Felony Conviction to Impeach. In that Proposition 8 has repealed the restrictions 
of EC §787 as it relates to credibility evidence, the Court has broad discretion to admit past criminal conduct 
rising to the level of a misdemeanor that is “relevant to the witnesses’ honesty and veracity” (i.e., specific 
acts of dishonesty or moral turpitude having a logical bearing on credibility). People v. Robinson (2005) 37 
Cal.4th 592, 626. However, Proposition 8 expressly preserves the Court’s discretion under EC §352. See, 
People v. Stern (2003) 111 Cal.App.4th 283, 297-98. As a consequence, any conduct constituting “moral 
turpitude,” comprising uncharged acts or conduct and misdemeanor convictions, can be used to impeach a 
witness. People v. Clark (2011) 52 Cal.4th 856, 931.

1) Nature of Misconduct. Any prior misconduct involving moral turpitude can be used to impeach a 
witness, whether or not it rises to the level of a conviction or even constitutes a crime. People v. Wheeler 
(1992) 4 Cal.4th 284, 297 n.7. Although misdemeanor convictions are inadmissible for purposes of 
impeachment on hearsay grounds, the conduct underlying the conviction may be admissible in the 
Court’s discretion. People v. Chatman (2006) 38 Cal.4th 344, 373. The focus is on the “conduct of the 
defendant” as to whether it constitutes moral turpitude. The Court is not required to characterize the 
conduct in the context of a criminal offense. “[T]he label is not important – the conduct is.” See, People 
v. Lepolo (1997) 55 Cal.App.4th 85, 90 (there is no necessity for the Court to “name that crime”); 
People v. Cadogan (2009) 173 Cal.App.4th 1502, 1514. However, if no prior conviction exists against 
the defendant, the conduct must be shown by the testimony of witnesses which could pose substantial 
EC §352 issues. Obviously, conduct short of a felony conviction is a less forceful indicator of immoral 
character or dishonesty than is a felony. Wheeler, 4 Cal.4th at 296; People v. Hall (2018) 23 Cal.App.5th 
576, 589. Although a felony conviction is not the subject of the analysis, the Court should nevertheless 
consider and apply the Beagle factors in its EC §352 analysis in determining whether to admit evidence 
of the prior misconduct. Clark, 52 Cal.4th at 931.

2) Proving Misconduct. In contrast to EC §788 (allowing felony convictions for impeachment 
regardless of its hearsay character), historically misdemeanor conduct could not be proven by use of 
a prior conviction because it is considered hearsay. Wheeler, 4 Cal.4th at 298-99. However, in light 
of the promulgation of EC §452.5(b) (Criminal Convictions Record Act), a misdemeanor conviction 
is now sufficient to prove the conduct underlying the conviction. “An official record of conviction . 
. . is admissible pursuant to Section 1280 [Official Records exception to the hearsay rule] to prove 
the commission, attempted commission, or solicitation of a . . . prior conviction . . .” EC §452.5(b). 
Subject to EC §352, the conviction can be used to impeach a witness so long as the conduct involves 
moral turpitude. Thus, asking a witness whether he or she suffered a prior misdemeanor conviction, 
as opposed to asking the witness whether he or she committed the conduct underlying the conviction, 
calls for inadmissible hearsay. Cadogan, 173 Cal.App.4th at 1514–1515 & n.4. The impeaching party 
can question the witness whose credibility is being challenged as to the underlying misconduct or 
inquire with another witness who observed the misconduct. See, Wheeler, 4 Cal.4th at 300, n.14.  The 
impeaching party, however, must have a good faith belief that the witness has engaged in the alleged 
misconduct. People v. Pearson (2013) 56 Cal.4th 393, 434.
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EC §789 

As a fundamental premise, evidence of a witness’s religious beliefs is inadmissible to attack the credibility of a 
witness. EC §789; Drake v. Dean (1993) 15 Cal.App.4th 915, 933. However, evidence of a witness’s membership 
in a particular religious denomination will not be precluded if relevant to show the witness’s alleged bias toward 
another person or explain the behavior of a particular person involved in the controversy. See, e.g., id. (witness’s 
religious membership allowed to demonstrate potential bias toward a party with whom he had the same affiliation). 

EC §§930, 940; U.S. Constitution, 5th Amendment; Cal. Const., art. I, § 15

A defendant cannot be compelled to testify in a criminal action and every witness, whether in a civil or criminal 
trial, has a privilege to decline to produce any testimonial evidence that may tend to incriminate him or her (e.g., 
possible commission of any federal or state crime [or the existence of any element of such crime] or even a single 
circumstance creating a reasonable inference of the potential commission of a crime). 

1. Testimonial Privilege. A person can assert his or her privilege not to testify if he or she is a defendant in a 
criminal case and is called as a witness or otherwise compelled to testify. EC §930. The privilege is waived once 
the defendant voluntarily takes the stand. People v. Huerta (1957) 148 Cal.App.2d 272, 274. In this context, if 
the defendant takes the stand and makes a general denial concerning the charges pending against him or her, the 
allowable or permissible scope of cross-examination by the prosecutor is wide. See, People v. Phillips (1985) 41 
Cal.3d 29, 56; People v. Saddler (1979) 24 Cal.3d 671, 679. 

The privilege applies in the following proceedings:

a. Criminal prosecution. 

b. Recommitment hearing (after insanity verdict). Hudec v. Superior Ct. (2015) 60 Cal.4th 815, 826.

c. Sexually Violent Predator proceeding. See, People v. Field (2016) 1 Cal.App.5th 174, 197; People v. 
Curlee (2015) 237 Cal.App.4th 709, 720-21.

d. Mentally Disordered Offender proceeding. People v. Dunley (2016) 247 Cal.App.4th 1438, 1443.

e. Juvenile delinquency proceeding. In re Gault (1967) 387 U.S. 1, 55.

NOTE
Another party in a criminal case cannot comment on a defendant’s right not to testify or remain 
silent. EC §913(a); Griffin v. California (1965) 380 U.S. 609, 613-14.To do so is considered 
“Griffin error” and becomes operative when the prosecution or co-defendant makes an adverse 
comment about a defendant’s failure to testify or silence in the presence of the jury. See, People 
v. Daveggio (2018) 4 Cal.5th 790, 852. “Griffin error” does not occur when a reference is 
made as to the state of the evidence or the failure of a defendant to call logical witnesses or 
present material evidence. See, People v. Medina (1995) 11 Cal.4th 694, 755. At the request of 
a party (this is not a sua sponte obligation), the Court must instruct the jury as to a defendant’s 
right not to testify. In fact, the more prudent practice is for the trial judge to refrain from giving 
the instruction absent the defendant’s request. See, CALCRIM 355 (Defendant’s Right Not to 
Testify).

2. Privilege Against Self-Incrimination. A person has a privilege not to be compelled by the government to 

PRIVILEGES
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disclose testimonial evidence that would incriminate him or her in a criminal case. EC §940.  This right emanates 
from the Fifth Amendment to the U.S. Constitution and California Constitution article 1, §15.

NOTE
If the privilege is to be invoked, it should be accomplished outside the presence of 
the jury. In this regard, the California Supreme Court has stated that “[t]o avoid the 
potentially prejudicial impact of having a witness assert the privilege against self-
incrimination before the jury, we have in the past recommended that, in determining 
the propriety of the witness’s invocation of the privilege, the trial court hold a 
pretestimonial hearing outside the jury’s presence.” People v. Mincey (1992) 2 Cal.4th 
408, 441. It is within the trial court’s discretion, however, whether or not to hold an in 
camera hearing for the purpose of assessing the legitimacy of a witness’s invocation 
of the right against self-incrimination.

In order for the privilege against self-incrimination to apply, the information sought must be: 1) incriminating, 2) 
personal to the defendant, 3) acquired by compulsion, and 4) testimonial (communicative) in nature. Izazaga v. 
Superior Ct. (1991) 54 Cal.3d 356, 366. 

a. Incriminating. For evidence to be incriminating, it must: a) disclose the possible commission of a federal 
or state crime, or b) furnish a link in the chain of evidence tending to establish guilt. See, People v. Trujeque 
(2015) 61 Cal.4th 227, 267. The language “must be accorded liberal construction in favor of the right it was 
intended to secure.” Hoffman v. United States (1951) 341 U.S. 479, 486. A person asserting the privilege 
against self-incrimination must show only that the testimony or evidence might tend to be incriminating 
and is “inadmissible unless it clearly appears to the court that the proffered evidence cannot possibly have a 
tendency to incriminate the person claiming the privilege.” EC §404. To be incriminating, the person must 
have reasonable cause to fear that the evidence will expose him or her to criminal liability. Troy v. Superior 
Ct. (1986) 186 Cal.App.3d 1006, 1011. The privilege against self-incrimination no longer applies if the 
defendant has been granted immunity and, if such immunity has been granted, cannot refuse to testify or 
produce evidence. See, Spielbauer v. County of Santa Clara (2009) 45 Cal.4th 704, 714-15; Kastigar v. U.S. 
(1972) 406 U.S. 441, 453. 

b. Personal. The incriminating testimonial evidence must be personal to the individual claiming the privilege 
which requires that he or she be: a) a natural person, b) the person who generated the evidence, and c) in 
possession (actual or constructive) of the evidence. See, U.S. v. White (1944) 322 U.S. 694, 698-99; Verdin v. 
Superior Ct. (2008) 43 Cal.4th 1096, 1110. 

c. Compulsion. The privilege against self-incrimination protects a person from providing incriminating 
vidence through government compulsion. Verdin, 43 Cal.4th at 1111. Typically, this takes place when a 
person is compelled to disclose certain information over a valid claim of privilege. Minnesota v. Murphy 
(1984) 465 U.S. 420, 427. However, compulsion will also be found when coercion by the government makes 
a person’s failure to claim the privilege involuntary. See, Salinas v. Texas (2013) 570 U.S. 178, 184-85 (i.e., 
in a custodial interrogation without Miranda admonishment the privilege was not asserted due to threats of 
punishment by government). 

d. Testimonial. The privilege against self-incrimination is restricted to incriminating statements that are 
testimonial in nature. Verdin, 43 Cal.4th at 1110. The focus is whether the evidence communicates assertions 
of fact, or reveals such facts or beliefs, from a person’s mind. See, Doe v. U.S (Doe II) (1988) 487 U.S. 201, 
209-10. However, “even though the act may provide incriminating evidence, a criminal suspect may be 
compelled to put on a shirt, to provide a blood sample or handwriting exemplar, or to make a recording of 
his voice. The act of exhibiting such physical characteristics is not the same as a sworn communication by 
a witness that relates either express or implied assertions of fact or belief.” U.S. v. Hubbell (2000) 530 U.S. 
27, 35. Thus, a defendant can be a source of “real or physical evidence” without violating the privilege (i.e., 
lineups, booking photos, fingerprints, the defendant’s voice to the jury, taking of measurements, making of 
gestures, hair or blood samples of the defendant, handwriting exemplars, etc.). This evidence is considered 
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non-testimonial and can be taken from the defendant without his or her consent (unless obtained in violation 
of the 4th Amendment to the U.S. Constitution). See, Pirozzi, California Guide to Criminal Evidence (2018) 
at pp. 302-03.

NOTE
The Court is not required to advise a witness, even a self-represented litigant, of the 
privilege against self-incrimination before he or she responds to questions on the witness 
stand or willingly produces evidence. People v. Barnum (2003) 29 Cal.4th 1210, 1226. 
However, if a reasonable possibility exists that a witness will incriminate himself or herself 
by responding to a particular inquiry, the witness should be apprised of the privilege 
against self-incrimination. People v. Berry (1991) 230 Cal.App.3d 1449, 1453.

EC §§950 – 962

1. Attorney-Client Privilege. A client has a privilege to refuse to disclose, and to prevent another person from 
disclosing, a confidential communication between an attorney and client provided the privilege is claimed by: 
a) the holder of the privilege, b) an individual to whom the holder authorized to claim the privilege, or c) the 
individual who was the attorney at the time the confidential communication was made. EC §954. However, 
“[t]he attorney-client privilege belongs to the client and not the attorney. The client alone may waive it, the 
attorney in claiming it does so on behalf of the client, and the attorney, unless instructed otherwise, must make 
the claim.” EC §954, Law Revision Commission Comments. EC §917(a) (pertaining to specific privileges) creates 
a presumption that communications asserted by a witness to be privileged are to be treated as though they were 
made in confidence and “the opponent of the claim of privilege has the burden of proof to establish that the 
communication was not confidential.” The privilege is absolute and prohibits confidential communications even 
though they may be relevant to pending litigation. Fiduciary Trust International of California v. Klein (2017) 9 
Cal.App.5th 1184, 1195. 

a. Elements. The elements of the attorney-client privilege are as follows:

1) Course of Attorney-Client Relationship. It must be clear that the communication at issue was made 
during the course of the attorney-client relationship. The definition of a “lawyer” is phrased very broadly 
and “means a person authorized, or reasonably believed by the client to be authorized, to practice 
law in any state or nation.” EC §950. Moreover, “client” is defined under EC §951 as a person who 
consults an attorney for the purpose of retaining the attorney for advice or performance of legal services. 
This procurement of services can be accomplished “directly or through an authorized representative” 
(e.g., agent or employee). The attorney need not be actually retained for the privilege to apply and 
communications in an initial consultation are protected – it is merely sufficient that the statement be made 
to an attorney with regard to a prospective legal matter or dispute. See, Tien v. Superior Ct. (2006) 139 
Cal.App.4th 528, 537 (“[t]he term ‘client’ is not limited to persons who retain an attorney”). Additionally, 
“confidential matters . . . which an attorney learns from his client and prospective witnesses do not 
become subject to disclosure by the attorney merely because they become known to ‘other parties’ or 
because the client discharges the attorney.” People v. Linden (1959) 52 Cal.2d 1, 23-24. In this context, 
the privilege survives the termination of the professional relationship between attorney and client. This 
is to be distinguished from statements made by a person after an attorney unequivocally and specifically 
declines to represent that person. See, People v. Gionis (1995) 9 Cal.4th 1196, 1210-11.

2) “Confidential” Communication. The communication between the attorney and client must have been 
intended to be confidential and transmitted accordingly.  Communications between attorney and client 
are presumed to be confidential. EC §917(a).

a) Presence of third parties. For the privilege to apply when communications are made in the 
company of third parties requires that: a) the third party be present to advance the interests of the 
client in the consultation, and b) disclosure is “reasonably necessary for the transmission of the 



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST 4-17

information or the accomplishment of the purpose for which the lawyer is consulted, and includes 
a legal opinion formed and the advice given by the lawyer in the course of that relationship.” EC 
§952; Behunin v. Superior Ct. (2017) 9 Cal.App.5th 833, 849-50. Therefore, communications made 
in the presence of third parties, such as a spouse, parent, business associate, or joint client, present 
to further the interests of the client are deemed “confidential” under the lexicon of the attorney-
client privilege. EC §952, Law Revision Commission Comments. Similarly, “clients are protected 
against the risk of disclosure by eavesdroppers and other wrongful interceptors of confidential 
communications between lawyer and client.” EC §954, Law Revision Commission Comments. 

b) Scope of confidential materials. The purpose of the communication must be to seek an attorney’s 
legal advice or representation. Los Angeles Cty. Bd. of Supervisors v. Superior Ct. (2016) 2 Cal.5th 
282, 297. Encompassed within the privilege are the attorney’s evaluation and notes concerning a 
report prepared by an expert, correspondence and material transferred between an attorney and 
client in anticipation of or in preparation for trial as well as advice furnished by an attorney to 
a client. See, People v. Lines (1975) 13 Cal.3d 500, 510. However, not every writing or item of 
documentation is deemed “confidential.” E.g., Behunin, 9 Cal.App.5th 833, 837 (communications 
with consultant for purpose of creating a website not reasonably necessary for legal representation). 
Further, an attorney’s intellection concerning the mental state of a client is not protected by the 
attorney-client privilege. See, People v. Perry (2006) 38 Cal. 4th 302, 315-16.

c) Purpose of the transmission. It is critical to recognize that the transmission of the material or 
information from the client to the attorney is not dispositive on the issue – the purpose for which 
the client transfers the information is determinative. Under this framework, communications from 
third parties to the attorney (e.g., a report from an expert) will typically be construed as privileged 
if the communication originates from the client and is confidential in character (i.e., the client’s 
thoughts, mental processes and personal documents). The primary focus is “whether the attorney-
client relationship existed at the time the communication was made, whether the client intended 
the communication to be confidential, or whether the communication emanated from the client.” 
Costco Wholesale Corp. v. Superior Ct. (2009) 47 Cal.4th 725, 737; see also, The Greyhound Corp. 
v. Superior Ct. (1961) 56 Cal.2d 355, 397-98. In criminal cases, defense counsel is compelled to 
turn over any physical evidence of a crime to the prosecution despite the fact it was obtained directly 
from the client. See, People v. Sanchez (1994) 24 Cal.App.4th 1012, 1019.

b. Invocation. The attorney-client privilege must be invoked by the client or other person entitled to do so. 
EC §954(a)-(c). The definition of “holder of the privilege” can be found under EC §953 and includes the 
client (without a guardian or conservator), a guardian or conservator when one is legally acting on behalf of 
the client, the personal representative of a deceased client, and a successor or assign. Of course, in a criminal 
law context, individuals acting in these capacities will often not be involved in the case. The attorney has 
an affirmative duty to claim the privilege “when the communication is sought to be disclosed” unless “there 
is no holder of the privilege in existence or if he is otherwise instructed by a person authorized to permit 
disclosure.” EC §954(c). Also, under EC §955, an attorney has a mandatory obligation to claim the privilege 
for the client under circumstances where a request is made in court for disclosure of an attorney-client 
communication subject to the proviso delineated under EC §954.

c. Waiver. A waiver of the attorney-client privilege occurs if the holder of the privilege discloses or consents 
to the disclosure by another person of a significant portion of the communication claimed to be privileged 
or by conduct in neglecting to claim the privilege. EC §§912, 952. “A waiver occurs if the holder of the 
privilege discloses the communication or consents to disclosure by another, without coercion, or fails to 
claim the privilege in a proceeding in which he or she has the opportunity to do so.” People v. Ledesma 
(2006) 39 Cal.4th 641, 691.

d. Exceptions. The following confidential communications will not be protected under the attorney-client 
privilege:

1) Crime or Fraud Exception. The attorney-client privilege cannot be invoked where the attorney’s 
services are requested “or obtained to enable or aid anyone to commit or plan to commit a crime or a 
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fraud.” EC §956; Favila v. Katten Muchin Rosenman LLP (2010) 188 Cal.App.4th 189, 220. However, 
the mere allegation of a crime or fraud is insufficient for purposes of circumventing the privilege. “To 
invoke the Evidence Code section 956 exception to the attorney-client privilege, the proponent must 
make a prima facie showing that the services of the lawyer ‘were sought or obtained’ to enable or to 
aid anyone to commit or plan to commit a crime or fraud.” BP Alaska Exploration, Inc. v. Superior Ct. 
(1988) 199 Cal.App.3d 1240, 1262.

2) “Dangerous Client” Exception. The attorney-client privilege is inapplicable in situations where 
the attorney reasonably believes that the disclosure of confidential information pertaining to a client’s 
representation is necessary to prevent the client from committing a criminal act the attorney believes is 
likely to result in death or substantial physical harm to an individual. EC §956.5.

3) Breach of Duty Exception. The attorney-client privilege cannot be invoked as to a communication 
“relevant to an issue of breach, by the lawyer or by the client, of a duty arising out of the lawyer-client 
relationship.” EC §958. Thus, in a habeas corpus proceeding to ascertain whether a defense attorney 
was professionally competent in representing his or her client at a prior proceeding, the attorney-client 
privilege is inapplicable. See, In re Miranda (2008) 43 Cal.4th 541, 555. However, “the attorney-client 
privilege continues to apply for purposes of retrial after otherwise privileged matters have been disclosed 
in connection with habeas corpus proceedings.” Ledesma, 39 Cal.4th at 695 (although the attorney-client 
privilege did not apply in a habeas corpus proceeding to determine if there was ineffective assistance 
of counsel, the privilege did apply in a subsequent retrial) . Comparatively, if a defendant claims that 
counsel has been deficient in representing him or her and requests a hearing under People v. Marsden 
(1970) 2 Cal.3d 118 to determine if substitute counsel is appropriate, the attorney-client privilege is 
likely inapplicable. See, In re Gray (1981) 123 Cal.App.3d 614, 615. 

FEDERAL COMPARISON
FRE 502 defines the “attorney-client privilege” as the protection that applicable 
law provides for confidential attorney-client communications and “work-product 
protection” as the protection that applicable law provides for tangible material (or its 
intangible equivalent) prepared in anticipation of litigation or for trial. FRE 502(g). 
Waiver and inadvertent disclosure provisions are contained in FRE 502(a) & (b).

2. The Work-Product Doctrine. CCP §2018.030 confers protection from discovery over an attorney’s work product 
for a writing that consists of an attorney’s “impressions, conclusions, opinions, or legal research or theories.” CCP 
§2018.030(a)  (conferring absolute protection); PC §1054.6. The privilege also protects material and items other 
than a writing “unless the court determines that denial of discovery will unfairly prejudice the party seeking 
discovery in preparing that party’s claim or defense or will result in an injustice.” CCP §2018.030(b) (qualified 
protection). The scope of the work-product doctrine in criminal cases is narrower than its application in civil 
cases, and covers only “core” work product as provided under CCP §2018.030(a). Pursuant to EC §915(b), the 
trial judge may conduct an in camera inspection of the documentation to determine whether or not it is protected 
under the work product doctrine. Furthermore, the protection from discovery under the work-product doctrine 
does not end after litigation is concluded providing it was prepared or generated in connection with such litigation 
and may be asserted in any later litigation whether related or unrelated to the previous case. Fellows v. Superior 
Ct. (1980) 108 Cal.App.3d 55, 63.

a. Elements.  The elements of the work-product doctrine are as follows:

1) Writing. The material sought to be protected must be a writing. CCP §2018.030(a); see, PC §1054.6.

2) Legal work. The material must be related to legal work being undertaken on behalf of the client and 
the dominant purpose of the work is the controlling factor in making this determination. See, 2,022 
Ranch, L.L.C. v. Superior Ct. (2003) 113 Cal.App.4th 1377, 1390-91, disapproved on other grounds, 
Costco Wholesale Corp. v. Superior Ct. (2009) 47 Cal.4th 725. Thus, “statements or reports that merely 
reflect what an intended witness said during an interview are not work product.” Roland v. Superior Ct. 
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(2004) 124 Cal.App.4th 154, 169.    

3) Attorney prepared. The written material must be prepared by the attorney, agent, or consulting expert. 
See, Coito v. Superior Ct. (2012) 54 Cal.4th 480, 494-95.

4) Impressions, opinions, or research. The written material must comprise impressions, opinions, 
conclusions, legal theories, or legal research performed by the attorney. See, CCP §2018.030(a); PC 
§1054.6. 

5) Confidential.  The written legal work must be maintained as confidential and disclosed only to the 
client, retained experts, or parties with a common interest. See, BP Alaska Expl., Inc. v. Superior Ct. 
(1988) 199 Cal.App.3d 1240, 1261. 

b. Invocation. In contrast to the attorney-client privilege, the attorney is the exclusive holder of the protection 
under the work-product doctrine subject to the authority by the client “to claim the attorney’s work-product 
privilege whenever the attorney is not present to claim it himself.” Fellows, 108 Cal.App.3d at 64. Thus, the 
attorney can invoke the work-product doctrine whether or not the client consents to disclosure. See, Wells 
Fargo Bank v. Superior Ct. (2000) 22 Cal.4th 201, 215, n.5; BP Alaska Expl., 199 Cal.App.3d at 1260.

c. Waiver. The rules pertaining to the waiver of the work-product doctrine are similar to the waiver of the 
attorney-client privilege. Although there are no specific statutory provisions on the issue of waiver, case law 
clearly establishes that an attorney could effectively waive the protection afforded under the doctrine by 
acquiescing to the disclosure of the material. See, Labor and Workforce Development Agency v. Superior Ct. 
(2018) 19 Cal.App.5th 12, 35 (California courts have recognized that the waiver doctrine is applicable to the 
work-product doctrine as well as the attorney-client privilege); 

d. Exceptions. The exceptions to the work-product doctrine are as follows:

1) Crime or fraud exception.  Unlike the attorney-client privilege, the crime or fraud exception does 
not apply in the work-product context; however, CCP §2018.050 specifically eliminates work-product 
protection in an official law enforcement investigation prosecuted on behalf of the state when a lawyer 
is suspected of knowingly participating in a crime or fraud and the services of the lawyer were sought or 
obtained to enable or aid anyone to commit or plan to commit a crime or fraud. See, State Farm Fire & 
Cas. Co. v. Superior Ct. (1997) 54 Cal.App.4th 625, 650.

2) Breach of duty exception. The work-product doctrine will not apply in litigation between an attorney 
and former client involving a purported breach of duty. See, CCP §2018.080.

3) Disciplinary action exception. Where a client has initiated a complaint against his or her attorney 
with the State Bar for breach of duty, the work-product doctrine will not protect the work product of the 
attorney against whom disciplinary charges are pending. CCP §2018.070(a), (c).

EC §§970, 971, 980

There are essentially three privileges applicable in a marital context. They are: 1) a married person has a privilege 
not to testify against his or her spouse in any civil or criminal proceeding whether or not the spouse is a party, 2) a 
married person has a privilege not to be called as a witness by an adverse party in a proceeding where the spouse 
is a party without the prior express consent of the spouse having the privilege unless the party calling the spouse 
does so in good faith without knowledge of the marital relationship, and 3) a person married or formerly married 
has a privilege to refuse to disclose confidential marital communications. EC §§970, 971, 980.

1. Spousal Testimonial Privileges. 

a. Elements. The elements of the marital testimonial privileges are as follows: 
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1) Privilege not to testify. A witness spouse has a privilege not to testify against the other spouse if: a) 
the witness spouse is asked to testify in a proceeding, b) the witness spouse is in a valid and enforceable 
marriage in effect at the time the testimony of the witness is requested (a voidable marriage is insufficient), 
and c) the testimony sought is adverse to the interests of the other non-witness spouse. See, EC §§215, 
970. The term “proceeding” is defined under EC §901. This privilege applies in both civil and criminal 
cases and regardless of whether or not the other spouse is a party to the proceeding. EC §970.

2) Privilege Not To Be Called As Witness. A married person has a privilege not to be called as a witness 
if: a)  the witness spouse (the spouse claiming the privilege) is asked to testify in a proceeding in which 
the non-witness spouse is a party, b) the witness spouse is in a valid and enforceable marriage in effect at 
the time the testimony of the witness is requested, and c) the witness spouse is called by a party whose 
interests is adverse to the non-witness spouse. See, EC §971. 

b. Invocation. The privilege not to testify against the other spouse and the privilege not to be called as a 
witness exclusively belongs to the witness-spouse. See, EC §§ 970, 971; People v. Lucas (1995) 12 Cal.4th 
415, 490. Therefore, only the witness-spouse can invoke the privilege.

c. Waiver. In a criminal proceeding, unless a spouse’s testimony is given erroneously, a spouse who testifies 
against the other spouse waives the privilege not to testify and not to be called as a witness if: 1) the witness 
spouse voluntarily testifies against the non-witness spouse without regard to whether he or she is a party to 
the proceeding, or 2) the witness spouse voluntarily testifies against the non-witness spouse in which the 
non-witness spouse is a party, without regard to whether the testimony is favorable or unfavorable to the non-
witness spouse. EC §§970, 971,973(a). As a consequence, “[a]lthough a person generally has no privilege 
to refuse to testify in favor of his or her spouse in a criminal proceeding . . . if a married person chooses to 
testify in a proceeding in which his or her spouse is a party, the person waives the privilege and must answer 
potentially damaging questions on cross-examination.” EC §973, Law Revision Commission Comments; see 
also, People v. McWhorter (2009) 47 Cal.4th 318, 375. 

d. Exceptions. The party claiming an exception to the spousal privilege precluding testimony against a spouse 
has the burden of proving the purported exception by a preponderance of evidence. The preliminary fact 
determination as to the existence of the exception is dictated by the provisions of EC §405. The exceptions to 
the privilege not to testify against a spouse and be called as a witness relate to proceedings:

1) Brought by or on behalf of one spouse against the other spouse. EC §972(a); 

2) Pertaining to competence of a spouse or to place a spouse under control of another due to physical or 
mental infirmity. EC §972(b); 

3) Where one of the spouses is charged with a crime against the other spouse, child, relative or cohabitant 
(regardless if perpetrated before or during the marriage). EC §972(e)(1); 

4) Involving a crime against a third party perpetrated while a crime against the other spouse was being 
committed (regardless if perpetrated before or during the marriage). EC §972(e)(2); 

5) Concerning bigamy. EC §972(e)(3); or 

6) Pertaining to a crime involving a spouse’s failure to provide support for the other spouse or their 
child. EC §972(e)(4) (as defined under PC §§270 or 270a). There are other exceptions as well specified 
under EC §972(f) and EC §972(g) which apply to criminal acts that occurred before the existence of 
the marriage between the spouses and where the spouse had knowledge that the other spouse had been 
arrested or charged for a crime in which the spouse’s testimony is sought as well with respect to various 
family law proceedings.

2. Confidential Spousal Communications. A person who was married or formerly married, whether or not a party 
to an action, has a privilege to refuse to disclose and prevent a third party from disclosing “a communication if he 
claims the privilege and the communication was made in confidence between him and the other spouse while they 
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were husband and wife.” EC §980. The focal point for recognition of the privilege is that, considering the totality 
of the circumstances surrounding the communication, the spouses intend for it to be confidential. 

a. Elements. The elements of the spousal communication privilege are: 1) a communication between spouses 
made during a valid marriage, and 2) an intention by the spouses that the communication be confidential. 
EC §§215, 980.  The communication between spouses can be oral or written. Rubio v. Superior Ct. (1988) 
202 Cal.App.3d 1343, 1347. Further, the communication must be made during a valid marriage. People v. 
Gallego (1990) 52 Cal.3d 115, 176-77. Also, for a communication to be confidential, there must be under 
the totality of circumstances an intent for nondisclosure and a reasonable expectation of privacy between the 
spouses. See, People v. Mickey (1991) 54 Cal.3d 612, 654. A communication between spouses is presumed 
to be confidential. EC §917.

b. Invocation. The privilege for confidential spousal communications belongs to both spouses, survives the 
termination of the marriage whether caused by death or divorce, and either spouse can invoke the privilege. 
See, EC §980, Law Revision Commission Comments; People v. Dorsey (1975) 46 Cal.App.3d 706, 717.

c. Waiver. The spousal communication privilege is waived when the holder of the privilege, in the absence 
of coercion, discloses a significant part of the communication or has consented to such disclosure by another 
person. EC §912(a). 

d. Exceptions. The spousal communication privilege does not apply under the following circumstances:

1) Communications made to enable or aid someone to commit a crime or fraud. EC §981; 

2) Communications sought to be disclosed in connection with guardian or conservatorship proceedings 
on the issue of the incompetence of a spouse to manage his or her person or property. EC §§982-983; 

3) Communications sought to be protected in litigation between spouses. EC §984; 

4) Communications between the spouses where one is a defendant charged with a crime against the 
other spouse (before or after the marriage), a crime against a third party perpetrated while a crime 
against the other spouse was being committed (regardless if perpetrated before or during the marriage), 
bigamy, or pertaining to a crime involving a spouse’s failure to provide support for the other spouse or 
their child (as defined under PC §§270 or 270a). EC §985(a)-(d); and 

5) In a criminal proceeding in which the communication “is offered in evidence by a defendant who is 
one of the spouses between whom the communication was made.” EC §987. 

EC §1040

A public entity has a privilege to refuse to disclose and to prevent another from disclosing official information 
provided the privilege is claimed by an authorized person and disclosure is prohibited by state or federal statute 
or against the public interest. EC §1040.

1. Elements. The official information privilege requires that the information: a) be held by a public entity, b) 
qualify as official information, and c) be prohibited from disclosure.

a. Public Entity. The information sought to be privileged must be held by a public entity which is defined as 
“a nation, state, county, city and county, city, district, public authority, public agency, or any other political 
subdivision or public corporation, whether foreign or domestic.” EC §200.

b. Official Information.  In order to be privileged, the information must qualify as “official information.” 
EC §1040(b). To satisfy this requirement, the information must be acquired: 1) by a public employee, and 
2) in confidence. EC §1040(a). A public employee is defined as an officer, agent, or employee of a public 
entity. EC §195. This element requires that the information be acquired in the course of the pubic employee’s 
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official duty and not disclosed to the public before the claim of privilege is asserted. See, EC §1040(a). 

c. Disclosure Prohibited. The disclosure of the information must be prohibited by state or federal statute or 
be against the public interest. EC §1040(b). Whether disclosure is against the public interest necessitates a 
balancing analysis weighing the need to preserve the confidentiality of the information against the need for its 
disclosure in the interest of justice. EC §1040(b)(2); People v. Landry (2016) 2 Cal.5th 52, 73. Considerations 
in conducting this assessment involve the effect disclosure will have on public processes and procedures as 
well as the significance of the information in the fair presentation of the defendant’s case. See, Shepherd v. 
Superior Ct. (1976) 17 Cal.3d 107, 126.

2. Invocation. Upon a request by the defense for the information, the official information privilege is invoked by 
the public entity or an authorized individual of the public entity to refuse to disclose the information or prevent 
any other person or entity from disclosing the material. See, EC §1040(b). The Court then evaluates the assertion 
of the privilege by determining if a prima facie case has been made for disclosure (i.e., how disclosure would 
affect the fair presentation of the defendant’s case). People v. Superior Ct. (Biggs) (1971) 19 Cal.App.3d 522, 
530. If such a showing is made, the Court conducts an in camera hearing to examine the information and make 
preliminary findings as to whether the privilege is applicable. See, EC §915(b); People v. Montgomery (1988) 205 
Cal.App.3d 1011, 1021. The entity claiming the privilege attends the in camera hearing during which the Court 
determines whether the need for disclosure outweighs the need to preserve the confidentiality of the information. 
See, Michael P. v. Superior Ct. (2001) 92 Cal.App.4th 1036, 1046. If the entity makes a sufficient showing 
that the privilege applies, an adversarial hearing is conducted to evaluate whether disclosure is warranted. In re 
Marcos (2013) 214 Cal.App.4th 299, 308. The Court’s role is to balance the need to preserve the information‘s 
confidentiality against the need for disclosure. Biggs, 19 Cal.App.3d at 531.

3. Waiver. The official information privilege is waived if the public entity (the holder of the privilege) or the 
public entity’s authorized representative, releases or consents to the release of information in the proceeding. EC 
§1040(b)(2).

EC §1041

A public entity has a privilege to refuse to disclose and to prevent others from disclosing the identity of an 
informer. EC §1041(a).

1. Elements. The elements of the informant privilege are as follows:

a. Identity. The information must comprise the identity of an informant. EC §1041(a). 

b. Qualify as Informant. The person whose identity is sought to be obtained must qualify as an informant by 
providing: 1) information pertaining to a violation of California law, United States law, or a public entity of 
California, 2) information in confidence, and 3) information to law enforcement (law enforcement officer, 
administrative agency representative, or any person for transmittal of information to law enforcement). EC 
1041(a), (b). In determining confidentiality, the Court focuses on the nature of the investigation and not the 
request or belief of the informant. Jessup v. Superior Ct. (1957) 151 Cal.App.2d 102, 108.

c. Disclosure Prohibited. The disclosure of the information must be prohibited by state or federal statute or be 
against the public interest. EC §§1041(a)(1), (2). Whether disclosure is against the public interest necessitates 
a balancing analysis weighing the need to preserve the confidentiality of the information against the need for 
its disclosure in the interest of justice. EC §§1041(a)(2). In a criminal case, a disclosure will be deemed in the 
interest of justice if the informant’s identity is material on the issue of guilt or innocence and nondisclosure 
would prevent the defendant from receiving a fair trial. See, People v. Lawley (2002) 27 Cal.4th 102, 159.  

2. Invocation. Upon a request by the defense for the informant’s identity, either in written pretrial motion or 
orally at the proceeding, the informant privilege is invoked by the public entity or an authorized individual of the 
public entity by demonstrating that the privilege is applicable – that the disclosure of the informant’s identity is 
prohibited by law or against the public interest. See, EC §§1041(a). The Court then determines if the privilege has 
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been successfully asserted at a hearing. See, EC §§915(b), 1041, 1042. The defense can contend that disclosure 
of identity is warranted either: a) because the informant is a material witness, or b) to challenge the validity of a 
search or seizure.

a. Material Witness. If the defense requests disclosure of the informant’s identity because he or she is a 
material witness, the Court must hold a hearing outside the presence of the jury and allow the parties to 
present evidence. EC §1042(d). Only a prima facie showing of materiality is required by introducing “some 
evidence” that there is a reasonable possibility that the witness could give evidence that might exonerate 
the defendant – that is, evidence relating to the issue of guilt. Lawley, 27 Cal.4th at 159. If the prima facie 
showing is made, disclosure is required unless the prosecution requests an in camera hearing to refute the 
finding of materiality. See, People v. Viramontes (1978) 85 Cal.App.3d 585, 590-93. The informant will be 
construed as a material witness if he or she is a participant or eyewitness to the alleged crime. See, People 
v. Eleazer (1970) 1 Cal.3d 847, 851-52; People v. Lee (1985) 164 Cal.App.3d 830, 835-36. If the prima 
facie showing is successfully made and the public entity refuses to disclose the identity of the informant, 
the Court will hold an in camera hearing to allow the public entity to establish that no reasonable possibility 
exists that nondisclosure will deprive the defendant of a fair trial. See, EC §1042(d). The hearing is held 
outside the presence of the defense and counsel but the Court will receive questions from the defense that it 
will present at the hearing. See, EC §1042(d). All witnesses must be sworn, testimony is transcribed which 
must then be ordered sealed by the Court. Although PC §1204.5 operates to prohibit the trial judge from 
reviewing police reports in criminal cases, for purposes of the in camera hearing, it is generally accepted that 
he or she be allowed to review such reports. After the conclusion of the in camera hearing, a hearing in open 
court takes place with all parties for the Court’s summary of findings and ruling as to the applicability of the 
privilege and whether non-disclosure would deprive the defendant of a fair trial. EC §1042(d). If disclosure is 
ordered, the prosecution must commence reasonable efforts to ascertain all pertinent information concerning 
the informer (i.e., telephone number, address, place of employment) or face the prospect that the Court will 
dismiss all charges that rely on the information provided by the informer. See, People v. Acuna (1973) 35 Cal.
App.3d 987, 990; Eleazer, 1 Cal.3d at 851.

b. Search or Seizure. In challenging the validity of a search or seizure, the Court must distinguish whether 
it was accomplished with or without a warrant. If the search was conducted pursuant to a warrant valid on 
its face, disclosure of the informant’s identity will not be required. See, EC §1042(b). If the informant’s 
statements furnished probable cause for a warrantless search, the informant may be deemed a material witness 
and his or her identity disclosed. See, Priestly v. Superior Ct. (1958) 50 Cal.2d 812, 816-18. However, if the 
Court decides that the information was received from a reliable informant, after considering evidence in 
open court, disclosure will not be required. See, EC §1042(c). Even if the Court concludes that the informant 
was not reliable, disclosure will not be ordered if probable cause was established independently from the 
statements of the informant. People v. Lanfrey (1988) 204 Cal.App.3d 491, 507.

3. Waiver. The informant privilege is arguably waived if the holder of the privilege, or the public entity’s 
authorized representative, discloses or consents to the disclosure of the identity of the informant. See, People v. 
Hobbs (1994) 7 Cal.4th 948, 958.

EC §§1043-1047

Peace officer personnel records and records concerning citizen complaints made against law enforcement officers 
are confidential and “shall not be disclosed in any criminal or civil proceeding except by discovery pursuant to 
Sections 1043 and 1046 of the Evidence Code.” PC §832.7. However, personnel records are restricted to the 
categories of records listed under PC §832.8 which include personal data such as marital status, family members, 
educational and employment history, home addresses, or similar information. Commission on Peace Officers 
Stds. & Training v. Superior Ct. (2007) 42 Cal.4th 278, 293. The privilege also applies to records of citizen 
complaints maintained under PC §832.5 and to any information obtained from those records. PC §832.7(a). The 
exclusive method for obtaining discovery or disclosure of privileged officer records is through a Pitchess motion. 
See, EC §1043(c); County of L.A. v. Superior Ct. (Uhley) (1990) 219 Cal.App.3d 1605, 1611.

1. General Overview of Pitchess Motions. A party alleging misconduct by a police or law enforcement officer 
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has a right to discovery of information of similar misconduct in the police personnel files of the subject police or 
law enforcement officer relevant to the defense of the party. Pitchess v. Superior Ct. (1974) 11 Cal.3d 531, 535-
36. The motion to discover such information, typically misconduct consisting of the prior use of excessive force, 
ethnic or racial bias, falsifying information, or planting evidence is governed by EC §1043. In a large number of 
cases, the basis of the motion is that the police used excessive force which legitimized the defendant’s behavior or 
conduct and, in support of this contention, the officer’s personnel records will uncover similar instances of such 
misconduct to be used as EC §1101 character evidence. The motion can be made in civil, criminal, administrative 
or juvenile proceedings but success on the motion is predicated on compliance with the exacting procedural 
requirements contained in the California Evidence Code.

2. Procedural and Legal Requirements of Pitchess Motions. The procedural requirements under EC §1043(b) and 
related legal issues critical to the consideration of a Pitchess motion are as follows:

a. Procedural Requirements. The party seeking discovery or disclosure of the personnel records of a police 
officer must file a written motion and serve the motion upon the governmental agency having possession 
and control of such records. There are no alternative methods of discovery, such as a subpoena duces tecum, 
that can be used to compel the production of these personnel records. EC §1043(c); see also, Superior Ct. 
(Uhley), 219 Cal.App.3d at 1611. The motion must contain the following components:

1) Identification. The motion must identify the action in which disclosure is requested, the name of the 
party seeking discovery, the name of the peace officer whose records are sought, the designation of the 
governmental agency having custody and control of the records, and the time and place the motion shall 
be heard. EC §1043(b)(1).

2) Description. The description of the type of information or records sought to be discovered must be 
provided. EC §1043(b)(2).

3) Proof of Service. The motion must be served upon the governmental agency having custody and 
control of the records in accordance with CCP §1005(b) (“moving and supporting papers shall be served 
and filed at least 16 court days before the hearing”). EC §1043(a).

4) Affidavit. An affidavit or declaration showing “good cause” and establishing the “materiality” of the 
records to the subject action must be included with the motion which need not be based on the personal 
knowledge of the declarant to satisfy the showing needed to obtain discovery of personnel records 
(declarations on information and belief are satisfactory). EC §1043(b)(3); see, Warrick v. Superior Ct. 
(2005) 35 Cal.4th 1011, 1019. A general declaration by the attorney setting forth the factual and legal 
basis for the request will suffice for purposes of a Pitchess motion. City of Santa Cruz v. Municipal Ct. 
(1989) 49 Cal.3d 74, 89. However, the defendant has the right to submit a sealed affidavit in connection 
with these representations to prevent disclosing privileged information to the prosecution. See, Garcia v. 
Superior Ct. (2007) 42 Cal.4th 63, 72.

5) Police Report. A copy of the police report must be attached to the motion setting forth the circumstances 
of the stop and arrest if the party seeking disclosure is claiming excessive force. EC §1046.

b. Legal Issues. The affidavit in support of the Pitchess motion must establish “good cause” by demonstrating 
that the records sought are material to the pending litigation in order for the Court to grant the motion. 
EC §§1043(b)(3). “Good cause” requires a “ ‘specific factual scenario’ establishing a ‘plausible factual 
foundation’ ” for the alleged law enforcement misconduct which sets forth the materiality of the disclosure 
sought in conjunction with the subject matter involved in the pending litigation. Warrick, 35 Cal.4th at 1024-
25; City of San Jose v. Superior Ct. (1998) 67 Cal.App.4th 1135, 1146-1147. In order to satisfy this test, the 
party seeking disclosure has the obligation to “establish not only a logical link between the defense proposed 
and the pending charge, but also to articulate how the discovery being sought would support such a defense or 
how it would impeach the officer’s version of events.” Warrick, 35 Cal.4th at 1021. The good cause standard 
under EC §1043 presents a “relatively low threshold for discovery.” City of Santa Cruz, 49 Cal.3d at 83. 
Nevertheless, the moving party has the burden of demonstrating that it was satisfied. A “plausible” scenario 
of misconduct on the part of a law enforcement officer need only be one that might or could have occurred, 
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as opposed to one that is probable or credible. See, Warrick 35 Cal.4th at 1025. Plausibility, however, requires 
that the scenario be specific, internally consistent with the evidence before the court, and supportive of the 
party‘s proposed defense. Garcia, 42 Cal.4th at 71. 

NOTE
Although a Pitchess motion can be filed before a preliminary hearing, the fact that a hearing 
on the motion may be pending does not constitute good cause to continue the preliminary 
examination over the objection of the prosecution. See, Galindo v. Superior Ct. (2010) 50 
Cal.4th 1, 12-13

 
3. The Open Court Hearing. At the initial hearing in open court on a Pitchess motion, the attorney for the 
custodian of records and counsel for the defendant argue on whether or not good cause has been established for 
an in camera review and disclosure of the personnel records of the police officer. Although the prosecution is 
entitled to notice of the hearing, the prosecutor has no standing to debate the substance of the motion. See, Alford 
v. Superior Ct. (2003) 29 Cal.4th 1033, 1044-45. The custodian of records for the governmental agency represents 
the police officer’s privacy interests. In determining whether or not an in camera review of the personnel records 
is appropriate, the Court must consider whether or not:

a. The defense has shown a logical connection between the charges and proposed defense;

b. The defense request for Pitchess discovery is factually specific and tailored to support its claim of officer 
misconduct;

c. The requested Pitchess discovery will support the proposed defense, or is it likely to lead to information 
that would support the proposed defense; and

d. A theory has been articulated that would render the requested information admissible at trial. See, Warrick, 
35 Cal.4th at 1027. 

4. The In Camera Hearing. If the Court determines the moving party has established good cause for disclosure, 
it must conduct an in camera hearing to review the records to determine if they are relevant to the subject of the 
pending litigation. Riverside Cty. Sheriff’s Dept. v. Stiglitz (2014) 60 Cal.4th 624, 642-43. The parties present at 
the in camera hearing are the trial judge, the court reporter, the custodian of records, and counsel for the custodian 
of records. The prosecutor and defense attorneys are not present during the hearing. The custodian of records must 
bring all “potentially relevant” documents to the hearing. People v. Mooc (2001) 26 Cal.4th 1216, 1228-29. The 
Court must make a record of every document and file reviewed (which can be accomplished orally, in writing, or 
by copying the files) in order to enable the appellate court to thoroughly review the trial court’s decision. People 
v. Townsel (2016) 63 Cal.4th 25, 68. The Court will also inquire of the custodian of records as to whether or not 
any documents in the personnel file of the officer were not produced and, if so, the reason for such omission. The 
court reporter will record all statements of the custodian and the trial judge and the transcript will be sealed at the 
conclusion of the in camera hearing. Mooc, 26 Cal.4th at 1229.

5. Exclusions from Disclosure. A police officer’s “personnel record” as embodied under PC §832.8 is often very 
extensive and includes a great deal of intimate information irrelevant to the motion. As such, only a limited 
amount of the information will be subject to disclosure. As a result, the Court in conducting an in camera hearing 
for the review of personnel records must exclude the following documents from disclosure:

a. Complaints occurring in excess of five (5) years prior to the event which is the subject of the present 
litigation. EC §1045(b)(1);

b. The conclusions of officers investigating the complaints under PC §832.5. EC §1045(b)(2). They are 
comprised of the opinions, thought processes, deductions or factual inferences drawn by an investigating 
officer. See, City of San Jose v. Superior Ct. (1993) 5 Cal.4th 47, 55;
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c. Facts “so remote as to make the disclosure of little or no practical benefit.” EC §1045(b)(3);

d. The personal information of the police officer (i.e.,  home address, telephone number, social security 
number and similar personal information). PC §832.8;

e. The records of officers not present during the arrest or post-arrest or had no contact with the defendant will 
not be disclosed. EC §1047; see, Riverside Cty. Sheriff’s Dept., 60 Cal.4th at 641; and

f. Information in an officer’s personnel file that is easily accessible from an independent source maintained 
by the employing agency in the regular course of business. EC §1045(e); Alford, 29 Cal.4th at 1042.

6. Disclosure. If ordered by the Court, any complaint that is to be disclosed will be limited to the name, address 
and telephone number of the accusing party and witnesses as well as the date of the event in question. City of 
Santa Cruz, 49 Cal.3d at 84. This information will be furnished to the defense; the prosecution is not entitled 
to the information unless it files a separate Pitchess motion. People v. Superior Ct. (Johnson) (2015) 61 Cal.4th 
696, 714. The Court must then issue a protective order, “seasonably made” and “upon good cause,” directing 
that the records disclosed may not be used for “any purpose other than a court proceeding pursuant to applicable 
law.” EC §1045(e). Therefore, the records disclosed may not be used for anything other than the proceeding in 
which the discovery was sought. See, Alford, 29 Cal.4th 1042. In addition, the Court may make “any order which 
justice requires protecting the officer or agency from unnecessary annoyance, embarrassment or oppression.” 
EC§1045(d).

EC §§1010-1018, 1023-1027

A patient (whether or not a party to a proceeding) has a privilege to refuse to disclose, or prevent another person 
from disclosing, a confidential communication between the patient and his or her psychotherapist. EC §1014. 
By comparison to the physician-patient privilege which applies only in civil cases, the psychotherapist-patient 
privilege applies in both a criminal law and civil law context. EC §1014, Law Revision Commission Comments.

1. Elements. The elements of the psychotherapist-patient privilege are as follows:

a. Psychotherapist-Patient Relationship.  There must be in existence a relationship between the patient and 
his or her psychotherapist which occurs when the patient consults with a psychotherapist for the purpose 
of treating a mental or emotional condition, or for scientific research on mental or emotional problems. EC 
§1010.  The definition of a “psychotherapist” is very expansive and includes, without limitation, a psychiatrist, 
psychologist, clinical social worker in applied psychotherapy, school psychologist, marriage and family 
therapist, psychological assistant, associate clinical social worker, psychological intern, registered nurse 
with a master’s degree in mental-health nursing, mental health counselor, professional clinical counselor 
(or associate under the supervision of a licensed clinical counselor), clinical counselor trainee, educational 
psychologist, or psychological corporation, marriage and family therapist corporation, licensed clinical social 
workers corporation, or professional clinical counselor corporation (including a psychotherapist employed 
by such corporations). EC §§1010(a)-(p), 1014. A “patient” is defined as a person who: 1) consults with 
a psychotherapist for preventative, palliative, or curative care for a mental or emotional condition, or 2) 
submits to an examination for the purpose of scientific research on mental or emotional problems. EC §1011.

b. Confidential Communication. A confidential communication is defined as information transmitted between 
a psychotherapist and patient in the course of the relationship and in confidence that does not result in 
disclosure to third persons other than those reasonably necessary for the transmission of the information or 
the accomplishment of the purpose for with the psychotherapist is consulted, and which includes a diagnosis, 
information obtained through examination, and advice furnished by the psychotherapist in the course of that 
relationship. EC §§1011, 1012. A communication between psychotherapist and patient is presumed to be 
confidential. EC §917(a).

2. Invocation. Only the holder of the psychotherapist-patient privilege, or a person authorized by the holder to 
claim the privilege, can invoke the privilege. EC §1014(a), (b). The holder of the psychotherapist-patient privilege 
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is the patient, his or her guardian or conservator, or his personal representative if he is deceased. EC§1013; see, 
Menendez v. Superior Ct. (1992) 3 Cal.4th 435, 447-48. The psychotherapist can also invoke the privilege and 
is compelled to do so if present when the information is sought to be disclosed unless: a) there is no holder of 
the privilege in existence, or b) the psychotherapist is otherwise directed by an authorized person to permit 
disclosure. EC §1014(c). The psychotherapist is also precluded from claiming the privilege when doing so to 
protect his or her interests. See, Reynaud v. Superior Ct. (1982) 138 Cal.App.3d 1, 10.

3. Waiver. The psychotherapist-patient privilege is inapplicable if the holder of the privilege waives it which 
occurs when the holder discloses, without coercion, a significant part of the communication claimed to be 
privileged or by consenting to disclosure by an authorized person. EC §912(a). A waiver of the psychotherapist-
patient privilege can take place under any of the following circumstances:

a. Mental Condition at Issue. The psychotherapist-patient privilege will be waived if the defendant places 
his or her mental condition at issue (i.e., plea of not guilty by reason of insanity, asserting a defense based on 
mental condition). EC §1016(a); In re Lifschutz (1970) 2 Cal.3d 415, 435. The scope of the waiver is limited, 
however, and applies only to the specific disclosure and matters relevant to the mental or emotional condition 
tendered by the defendant. Id. 

b. Probation Condition; Sex Offenders. Registered sex offenders on parole or probation are required to attend 
a sex offender treatment or monitoring program and, accordingly, waive the psychotherapist-patient privilege 
for the purpose of permitting the sex offender counselor to communicate with the assigned probation officer.  
PC §§ 290.09(a)(1), 1203.067(b)(4); People v. Garcia (2017) 2 Cal.5th 792, 810-813. However, the waiver is 
limited and extends “only so far as is reasonably necessary” to allow the probation officer “to understand the 
challenges defendant presents and to measure the effectiveness of the treatment and monitoring program.” 
Id. at 811.

4. Exceptions. Although narrowly construed, the following are the most common exceptions to the psychotherapist-
patient privilege in criminal cases:

a. Where there is an extraordinary need for the disclosure of the patient’s identity. See, County of Alameda v. 
Superior Ct. (1987) 194 Cal.App.3d 254, 261.

b. Where the psychotherapist’s services were pursued to assist anyone to commit a crime or escape detention. 
EC §1018.

c. In proceedings to determine the defendant‘s sanity. EC §1023.

d. Where the psychotherapist has reasonable cause to believe the patient’s mental or emotional condition 
makes him or her dangerous to themselves or to the person or property of another and disclosure of the 
communication is warranted to prevent the threatened danger. EC §1024.

e. In proceedings to establish the patient’s competency to stand trial. EC §1025.

f. When required by public reporting statutes, such as: 

1) Information required to be reported under the Elder Abuse and Dependent Adult Civil Protection Act. 
W&IC §15637.

2) Information required to be reported by medical health facilities, clinics, and medical professionals of 
specific injuries. See, PC§11163.2(a).

3) Information required to be reported of child abuse and neglect under the Child Abuse and Neglect 
Reporting Act (“CANRA”). PC §11164 et seq.; however, the California Supreme Court has granted 
review to determine the constitutionality of the statute.  See, Mathews v. Becerra (2017) 7 Cal.App.5th 
334 (pet. granted 5-10-17; No. S240156). EC §1026.
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g. Communications where the patient is under sixteen years of age and the psychotherapist has reason to 
believe the child has been the victim of a crime and disclosure is in the child’s best interest. EC §1027.

h. Information provided to a domestic-violence death-review team to help various agencies in identifying and 
reviewing domestic violence deaths. PC §11163.3(g)(3).

i. Where the Court has appointed a psychotherapist to examine the patient. EC §1017(a). However, the 
privilege is applicable if the psychotherapist is appointed at the request of defense counsel so he or she can 
determine whether to advise the defendant to withdraw an insanity plea or proffer a defense on the basis of 
the defendant’s mental condition. Id.

j. Where a psychotherapist is appointed by the Board of Prison Terms under PC §§2960-2981. EC §1017(b). 

k. If certain elements are met, communications of a decedent sought via subpoena by a coroner in connection 
with a violent or suspicious death. GC §27491.8(a).

l. When documents are sought via subpoena by the California Department of Consumer Affairs (the 
“Department”) when the Department and the Medical Board of California are investigating potential 
improper prescribing of controlled substances by a psychiatrist. See, Cross v. Superior Ct. (2017) 11 Cal.
App.5th 305, 316-17; B&PC §2225.

EC §§1030-1034

The clergy-penitent privilege consists of two distinct privileges: the penitent’s privilege and the clergy member’s 
privilege.  See, EC §§1033, 1034. The penitent privilege permits the penitent to refuse to disclose, or prevent a 
clergy member or third person from disclosing, a confidential communication made to a clergy member in his 
capacity as a spiritual adviser. EC §1033. The clergy privilege permits a clergy member to refuse to disclose a 
confidential communication made by a penitent to a clergy member in his or her capacity as a spiritual adviser. 
EC §1034.

1. Elements. The elements of the clergy-penitent privilege are as follows: 

a. Clergy-Penitent Relationship. The penitential communication must be made in the course of a clergy-
penitent relationship. See, EC §§917, 1032, 1034. A “penitent” is a natural person who made a penitential 
communication to a clergy member. A “clergy member” is defined as a priest, minister, religious practitioner, 
or similar functionary of a church, religious denomination, or religious organization. EC §1030. 

b. Penitential Communication. The communication must be made: 1) in confidence, and 2) to a member of 
the clergy. EC §1032. In this vein, the communication must be between a member of the clergy and a penitent 
in the course of the clergy-penitent relationship and made in confidence. Id. Such a communication, in order 
to be confidential, must not be made in the presence of third parties to which the penitent is aware and neither 
the penitent nor the clergy member can know that the information will likely be shared with others. See, 
Id.; Doe 2 v. Superior Ct. (2005) 132 Cal.App.4th 1504, 1518. A communication made between a penitent 
and clergy member is presumed to be made in confidence.  EC §917(a). The communication must also be 
made to a recognized clergy member. A person is considered a qualified clergy member if: 1) he or she is 
authorized to hear the communication by the practices of the specific denomination and, 2) in accordance 
with that denomination, has a duty to keep the communication confidential. See, EC §1032; Doe 2, 132 Cal.
App.4th at 1516. 

2. Invocation. The penitent privilege can be invoked by the penitent as the holder of the privilege and can only 
be claimed during the penitent’s life. See, EC §1033. The clergy privilege can be invoked by the clergy member 
as the holder of the privilege to prevent his own disclosure of the communication but can only be asserted during 
the clergy member’s life. EC §1034. 

3. Waiver. The clergy-penitent privilege is inapplicable if it is waived by a holder of the privilege. EC §912(a). 
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It is waived when, without coercion, a significant part of the communication is disclosed or by consenting to the 
disclosure by an authorized person. Id.  However, the clergy-penitent privilege comprises two distinct privileges 
and, as such, a waiver of one of the privileges will not affect the applicability of the other privilege or the right to 
assert the privilege – even if the communication consists of the same information. See, EC §912(b).

4. Exceptions. There are no statutory exceptions to the clergy-penitent privilege. In re Lifschutz (1970) 2 Cal.3d 
415, 427.

EC §1035.2-EC §1036.2

A victim of sexual assault has a privilege to refuse to disclose (and prevent another person from disclosing) a 
confidential communication between the victim and sexual assault counselor if claimed by: 1) the holder, 2) a 
person authorized by the holder to claim the privilege, or 3) the sexual assault counselor so long as there is a 
holder of the privilege in existence at the time. EC §1035.8. The terms applicable to the sexual assault counselor 
– victim privilege are defined under EC §§1035-1035.6 and 1036.2.

1. Elements. The elements of the sexual assault counselor-victim privilege are as follows:

a. Sexual Assault Counselor-Victim Relationship. The relationship is established when the sexual assault 
victim conveys confidential information to the sexual assault counselor. EC § §1035.4. A sexual assault 
counselor is defined as a person who has received the required training as set out under EC §1035.2 and 
who is engaged in an office, hospital, institution, or center with the primary purpose of providing advice 
or assistance to sexual-assault victims and who has received the required training pursuant to EC §1035.2. 
A sexual assault victim is a person who seeks the advice or consultation of a sexual assault counselor as a 
result of a mental, physical, or emotional condition caused by a sexual assault. EC §1035.  The offenses 
contemplated in the category of “sexual assault” are violations of PC §§ 261, 261.5, 264.1, 262, 261.5, 
286 or §288a, respectively (except for a violation of PC§286(e) or PC §288a(e)), 288, 647.6, and 289. EC 
§1036.2(a)-(h).

b. Confidential Communication. A confidential communication is interpreted as information transmitted 
between a sexual assault victim and a sexual assault counselor in the course of their relationship and in 
confidence in a manner that does not disclose the information to third parties other than those permitted under 
EC §1035.4 – that is, as far as the victim knows, are either: 1) present to further the interest of the victim in 
the consultation, or 2) reasonably necessary for the transmission of the information or the accomplishment 
of the purpose for which the sexual assault counselor is consulted. EC §1035.4. A communication between a 
sexual assault victim and a sexual assault counselor is presumed to be confidential. EC 917(a). The covered 
communications are broad and encompass information regarding the victim’s prior or subsequent sexual 
conduct and opinions regarding the victim’s sexual conduct or reputation in these matters and all information 
about the victim’s sexual conduct before or after the alleged assault. EC §1035.4.

2. Invocation. The holder of the privilege can invoke the privilege and is either: a) the victim, the victim’s guardian 
or conservator, or the personal representative of the victim’s estate if the victim is dead, b) a person authorized to 
claim the privilege, or c) the counselor unless there is no holder of the privilege in existence or the counselor is 
otherwise instructed by an authorized person to permit disclosure. See, EC §§1035.6, 1035.8(b), (c). The sexual 
assault counselor who received or made the communication is under a mandatory duty to “claim the privilege” 
when such communication is sought to be disclosed. EC §1036. The Court may order a hearing to disclose the 
information in chambers out of the presence of all persons except the authorized claimant of the privilege and 
other persons authorized by the claimant to be present. EC §1035.4. In a criminal case, if the Court determines 
that the information is privileged but also finds that there is a reasonable likelihood that the information should 
be disclosed under EC §1035.4 because the probative value of the information outweighs the effects of disclosure 
on the victim, the Court must do the following:

a. Inform the defendant as to the nature of the information that may be disclosed;

b. Conduct a hearing (outside the jury’s presence) where the holder of the privilege can be examined; and 
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c. Render a ruling as to the information subject to disclosure, if any. 

The Court may make an appropriate order stating what evidence may be brought forth by the defendant and 
the type of questions that will be permitted. The defendant may then offer evidence pursuant to the order of 
the Court. The admission of the evidence pertaining to the sexual conduct of the witness is also subject to the 
provisions of EC §§352, 782, and 1103. EC §1035.8.

3. Waiver of Privilege. The sexual assault counselor-victim privilege is not applicable if waived when, without 
coercion, a significant part of the communication is disclosed or by consenting to the disclosure by an authorized 
person. EC §912(a). 

4. Exceptions. The sexual assault counselor-victim privilege does not impact the counselor’s mandatory duty to 
report child abuse or neglect if the counselor is subject to such a requirement or as to information voluntarily 
provided to an interagency domestic-violence death-review team to assist local agencies in reviewing or 
identifying domestic violence deaths. See, PC §§11165.7, 11166, 11163.3(g)(3).

EC §1037-EC §1037.8

A victim of domestic violence has a privilege to refuse to disclose (and prevent another person from disclosing, 
including a domestic violence counselor or eavesdropper) a confidential communication between the victim of 
domestic violence and a domestic violence counselor if claimed by: 1) the holder, 2) a person authorized by the 
holder to claim the privilege, or 3) the domestic violence counselor so long as there is a holder of the privilege in 
existence at the time. EC §1037.5. The terms applicable to the domestic violence counselor-victim privilege are 
defined under EC §1037-§1037.8.

1. Elements. The elements of the domestic violence counselor-victim privilege are as follows:

a. Domestic Violence Counselor-Victim Relationship. The relationship is established when the domestic 
violence victim conveys confidential information to the domestic violence counselor. EC § §1037.2(a). 
A domestic violence counselor is defined as a person who is employed by a domestic violence service 
organization as defined under EC §§1037.1(b) and who has received the required training as set out under EC 
§1037.1(a)(2) with the principal purpose of assisting victims of domestic violence. The definition includes 
programs on the campus of a public or private higher learning institution with the primary mission to provide 
support or advocacy services to domestic violence victims. EC §1037.1(b)(2). A victim of domestic violence 
is a person who has suffered domestic violence under FC §6211. See, EC §§1037, 1037.7. The instance of 
domestic violence must be perpetrated against a current or former spouse or cohabitant, a person who had, or 
is having, a dating relationship with the perpetrator, a person with whom the victim had a child, a child of the 
perpetrator, or a person related by blood or marriage within the second degree. FC §6211(a)-(f).

b. Confidential Communication. A confidential communication is interpreted as information transmitted 
between a domestic violence victim and a domestic violence counselor in the course of their relationship and 
in confidence in a manner that does not disclose the information to third parties other than those permitted 
under EC § 1037.2(a) – that is, as far as the victim knows, are either: 1) present to further the interest of 
the victim in the consultation, or 2) reasonably necessary for the transmission of the information or the 
accomplishment of the purpose for which the domestic violence counselor is consulted. EC § 1037.2(a). A 
communication between a domestic violence victim and a domestic violence counselor is presumed to be 
confidential. EC 917(a). The covered communications are broad and encompass information regarding any 
information transmitted in the course of the domestic violence counselor-victim relationship, including all 
information about the facts and circumstances involving all incidents of domestic violence as well as all 
information about the children of the victim or abuser and the relationship of the victim with the abuser. EC 
§1037.2(a). Nevertheless, the Court may compel disclosure subject to the privilege if the victim is either dead 
or not the complaining witness against the perpetrator or in child abuse cases where the Court determines 
that the probative value outweighs the effect on the victim, the counseling relationship, and the counseling 
services. EC §1037.2(b). In no event should the privilege be interpreted as limiting in any way the obligation 
to report instances of child abuse pursuant to PC §11166 and EC §1037.3.
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2. Invocation. The holder of the privilege can invoke the privilege and is either: a) the victim, the victim’s guardian 
or conservator, unless the guardian or conservator is accused of committing domestic violence against the victim, 
b) a person authorized to claim the privilege, or c) the counselor unless there is no holder of the privilege in 
existence or the counselor is otherwise instructed by an authorized person to permit disclosure. See, EC §§1037.4, 
1037.5, 1035.6. The domestic violence counselor who received or made the communication is under a mandatory 
duty to “claim the privilege” when such communication is sought to be disclosed. EC §1037.6. The Court may 
order a hearing to disclose the information in chambers out of the presence of all persons except the authorized 
claimant of the privilege and other persons authorized by the claimant to be present. EC §1037.2(c). In a criminal 
case, if the Court determines that the information is privileged but also finds that there is a reasonable likelihood 
that the information should be disclosed because the probative value of the information outweighs the effects of 
disclosure on the victim, the counseling relationship, or the counseling services the Court must do the following:

a. Inform the defendant as to the nature of the information that may be disclosed;

b. Conduct a hearing (outside the jury’s presence) where the holder of the privilege can be examined; and 

c. Render a ruling as to the information subject to disclosure, if any. EC §1037.2(d); see, EC §1035.4(1)-(3).

The Court may make an appropriate order stating what evidence may be brought forth by the defendant and 
the type of questions that will be permitted. The defendant may then offer evidence pursuant to the order of 
the Court. 

3. Waiver of Privilege. The domestic violence counselor-victim privilege is not applicable if waived when, 
without coercion, a significant part of the communication is disclosed or by consenting to the disclosure by an 
authorized person. EC §912(a).

4. Exceptions. The domestic violence counselor-victim privilege does not impact the counselor’s mandatory duty 
to report child abuse or neglect if the counselor is subject to such a requirement or as to information voluntarily 
provided to an interagency domestic violence death review team to assist local agencies in reviewing or identifying 
domestic violence deaths. EC § 1037.3; see, PC §§11165.7, 11166, 11163.3(g)(3).

EC §§1038 – 1038.2

A victim of human trafficking has a privilege to refuse to disclose (and prevent another person from disclosing) 
a confidential communication between the victim of human trafficking and a human trafficking caseworker. EC 
§1038(a). The terms applicable to the human trafficking caseworker-victim privilege are defined under PC §236.1 
and EC §1038.2.

1. Elements. The elements of the human trafficking caseworker-victim privilege are as follows:

a. Human Trafficking Caseworker-Victim Relationship. The relationship is established when the human 
trafficking victim conveys confidential information to the human trafficking caseworker. EC § 1038.2(c). A 
human trafficking caseworker is defined as a person who is employed by a service organization as defined 
under W&IC §18294 and who has received the required training as set out under EC §1038.2(b). A victim 
of human trafficking is defined under PC §236.1 and includes a person deprived of his or her personal 
liberty by another with the intent to effect or maintain a violation of PC §§266, 266h, 266i, 266j, 267, 311.1, 
311.2, 311.3, 311.4, 311.5, 311.6, or 518, or a person who was a minor at the time the perpetrator caused (or 
attempted to cause) him or her to engage in a commercial sex act with intent to effect or maintain a violation 
of any of the offenses listed above. 

b. Confidential Communication.  A confidential communication is interpreted as information transmitted 
between a human trafficking victim and a human trafficking counselor in the course of their relationship and 
in confidence in a manner that does not disclose the information to third parties other than those either: 1) 
present to further the interest of the victim in the consultation, or 2) reasonably necessary for the transmission 
of the information or the accomplishment of the purpose for which the human trafficking caseworker is 
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consulted. EC §1038.2(c). A communication between a human trafficking victim and a human trafficking 
caseworker is presumed to be confidential. EC 917(a). The covered communications include all information 
transmitted in the course of their relationship about the facts and circumstances involved in all incidents of 
human trafficking. EC §1038.2(c).The Court can compel disclosure of information received by a human 
trafficking caseworker which constitutes relevant evidence involving a crime of human trafficking allegedly 
committed against the victim and which is the subject of a criminal proceeding; provided, however, the Court 
determines that the probative value outweighs the effect on the victim, the counseling relationship and the 
counseling services or the victim is either dead or not the complaining witness. EC §1038.1(a).

2. Invocation. The holder of the privilege can invoke the privilege and is either: a) the victim, the victim’s 
guardian or conservator, b) a person authorized to claim the privilege, or c) the counselor unless there is no holder 
of the privilege in existence or the counselor is otherwise instructed by an authorized person to permit disclosure. 
EC §§1038(a), 1038.2(d). The human trafficking caseworker who received or made the communication is under 
a mandatory duty to “claim the privilege” when such communication is sought to be disclosed. EC §1038(a)
(3). The Court may order a hearing to disclose the information in chambers out of the presence of all persons 
except the authorized claimant of the privilege and other persons authorized by the claimant to be present. EC 
§1038.1(b). In a criminal case, if the Court determines that the information is privileged but also finds that there 
is a reasonable likelihood that the information should be disclosed because the probative value of the information 
outweighs the effects of disclosure on the victim, the counseling relationship, or the counseling services the Court 
must do the following:

a. Inform the defendant as to the nature of the information that may be disclosed;

b. Conduct a hearing (outside the jury’s presence) where the holder of the privilege can be examined; and 

c. Render a ruling as to the information subject to disclosure, if any. EC §1038.1(c); see, EC §1035.4(1)-(3).

The Court may make an appropriate order stating what evidence may be brought forth by the defendant and 
the type of questions that will be permitted. The defendant may then offer evidence pursuant to the order of 
the Court. 

3. Waiver of Privilege. The human trafficking caseworker-victim privilege is not applicable if waived when, 
without coercion, a significant part of the communication is disclosed or by consenting to the disclosure by an 
authorized person. EC §912(a).

4. Exceptions. The human trafficking caseworker-victim privilege does not impact the counselor’s mandatory 
duty to report child abuse or neglect if the counselor is subject to such a requirement or as to information 
voluntarily provided to an interagency domestic violence death review team to assist local agencies in reviewing 
or identifying domestic violence deaths. See, PC §§11165.7, 11166, 11163.3(g)(3).
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EC § 352;
EC § 352.1

EC §§352; 352.1

The court in its discretion may exclude evidence if its probative value is substantially outweighed by the 
probability that its admission will:

a) necessitate undue consumption of time; or

b) create substantial danger of undue prejudice, of confusing the issues, or of misleading the jury. EC §352.

In exercising its authority to exclude evidence under EC §352 on the basis that its probative value is outweighed by 
its prejudicial effect, the Court is afforded wide discretion. See, EC §352, Law Revision Commission Comments. 
In addition, the record must clearly illustrate that the trial judge consummated his or her balancing analysis as 
required under the statute. In essence, the trial judge must make an effective record for meaningful appellate 
review reflecting that the Court has exercised its discretion by weighing probative value against the prejudicial 
effect of the evidence. No further express affirmation or particularity as to the Court’s process in this regard is 
mandated for this purpose, just that the Court understood its obligation to conduct the balancing analysis under 
EC §352. See, People v. Taylor (2001) 26 Cal.4th 1155, 1169. However, the most effective manner in which to 
satisfy the Court’s obligation is to render a categorical and precise statement as to the factors contemplated in its 
determination.

1. Bases for Discretionary Exclusion. The bases for discretionary exclusion of evidence by the Court under EC 
§352 are as follows:

a. Undue Consumption of Time. The Court can exclude certain probative evidence when it will result in undue 
consumption of time. See, People v. Lavergne (1971) 4 Cal.3d 735, 742-44. Undue consumption of time can 
result when evidence is introduced in connection with a collateral issue. See, e.g., People v. Homick (2012) 
55 Cal.4th 816, 866 (Court found that evidence on collateral issue resulted in undue consumption of time).
Where there is considerable evidence as to a particular fact, evidence on the same fact can also be excluded as 
cumulative. Evidence is cumulative when it is identical in both subject matter and weight to other evidence. 
See, People v. McKinnon (2011) 52 Cal.4th 610, 669. However, just because certain evidence is repeated 
does not definitively make the evidence cumulative; often times believability hinges on evidence coming 
from a variety of sources. See, Monroy v. City of L.A. (2008) 164 Cal.App.4th 248, 267. The following are 
examples of “cumulative” evidence as contemplated by EC §352:

1) Duplicative Witness Testimony. A witness who had the same ability to see the commission of a crime 
may be precluded from testifying (e.g., other evidence on the issue before the Court has already been 
shown). However, additional testimony relating to physical evidence will not ordinarily be considered 
cumulative even when previously established by testimony.

2) Limitation on Expert Witnesses. The primary point of contention when more than one expert is 
requested to testify on behalf of a party is whether or not the additional testimony is so unique as to 
enhance or make the body of evidence more understandable to the trier of fact. If not, testimony from 
the other experts may be considered cumulative and excluded by the Court.

3) Witness Credibility. Numerous attempts to impeach a witness as to credibility can be excluded as 
cumulative.

b. Substantial Danger of Confusing the Issues. A court can exclude probative evidence that has a substantial 
danger of confusing the issues. EC §352. This occurs when evidence has a tendency to distract the jury from 
the principal issues in the case or confuses their comprehension of the facts.  See, People v. Holloway (2004) 
33 Cal.4th 96, 134-35. 

SECTION 5EC §352 DISCRETIONARY EXCLUSION

5-1
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c. Substantial Danger of Misleading the Jury. A Court can exclude probative evidence that has a substantial 
danger of misleading the jury. EC §352; People v. Jackson (2016) 1 Cal.5th 269, 329; see, e.g., People v. 
Kerley (2018) 23 Cal.App.5th 513, 533-39 (extensive evidence of prior domestic violence in murder trial did 
not mislead or distract jury where primary focus of trial was the charged offense).

d. Undue Prejudice. “[E]vidence which uniquely tends to evoke an emotional bias against the defendant as an 
individual and which has a very little effect on the issues” can be excluded under EC §352. People v. Karis 
(2005) 46 Cal.3d 612, 638. Evidence that poses an intolerable risk to the fairness or reliability of the outcome 
of the case may also be prohibited. See, People v. Jablonski (2006) 37 Cal.4th 774, 824. If the nature of the 
evidence ignites or arouses the emotions of the jury in contrast to providing information that can logically 
be used to assess the issues before the tribunal, it should be excluded. See, People v. Henriquez (2018) 4 
Cal.5th 1, 28. However, “prejudicial” is not synonymous with “damaging.” Id. The prejudice contemplated 
by EC §352 is not the damage caused to the defendant that naturally flows from highly probative and relevant 
evidence. People v. Case (2018) 5 Cal.5th 1, 43. The key consideration then is whether the evidence inflames 
the emotions of the jury to such an extent that it punishes the defense due to the emotional reaction. People 
v. Valdez (2012) 55 Cal.4th 82, 145.

2. Application to Specific Types of Evidence.  Some of the most common types of evidence in criminal cases that 
raise EC §352 issues are as follows:

a. Photographs. The fact that certain photographs may be gruesome is not on its own sufficient to succeed 
under an EC §352 challenge. For instance, crime scene and autopsy photos have been admitted as relevant to 
the issue of how the victims were killed and to illustrate the events before the killings. See, People v. Cage 
(2015) 62 Cal.4th 256, 283. Courts have also admitted enlarged pictures of a victim’s injuries even though 
intimate in nature when relevant and accurately portray the victim’s injuries. Id.; e.g., People v. Peoples 
(2016) 62 Cal.4th 718, 748 (photographs of victim’s bullet wounds and other injuries properly admitted to 
support intent to kill). Similarly, photographs of a victim while alive are not unduly prejudicial provided 
they are not calculated to evoke sympathy. See, People v. Brooks (2017) 3 Cal.5th 1, 56-57. Moreover, 
photographs are not ordinarily deemed cumulative just because testimony is given to describe similar facts. 
Sometimes they are used to clarify a witness’s testimony and may have greater evidentiary weight. See, 
People v. Carter (2005) 36 Cal.4th 1114, 1168; e.g., People v. Cole (2004) 33 Cal.4th 1158, 1199 (in a 
murder-torture prosecution, pictures showing numerous burns on various parts of the victim’s body were not 
considered cumulative because they were relevant to show the extent of injuries and the defendant’s intent 
to cause extreme pain to the victim).

b. Testimony. An EC §352 objection can be made that certain testimony, lay or expert, is cumulative. 
However, multiple testimony is often expected, particularly when used to corroborate other evidence or even 
when one witness’s testimony  is more credible than the other witness. See, People v. Brady (2010) 50 Cal.4th 
547, 576; Horn v. General Motors Corp. (1976) 17 Cal.3d 359, 371. Witness testimony is also subject to an 
EC §352 objection as being unduly prejudicial. See, Brooks, 3 Cal.5th at 36; e.g., People v. Chavez (2018) 
22 Cal.App.5th 663, 704 (probative value of witness’s expected testimony of threats by the defendant not 
outweighed by danger of unfair prejudice in that testimony was highly relevant to witness’s state of mind 
and credibility).

c. Gang Evidence. EC §352 analysis is necessary when gang membership is sought to be introduced but is not 
directly relevant to an element of a crime or special allegation. See, People v. Cox (1991) 53 Cal.3d 618, 660, 
disapproved on other grounds, People v. Doolin (2009) 45 Cal.4th 390. Evidence of gang membership has 
the proclivity of being highly prejudicial. See, People v. Williams (1997) 16 Cal.4th 153, 193. Specifically, 
such evidence could improperly suggest or infer to the jury a defendant’s criminal predisposition and, on the 
basis of such an inference, convict the defendant of the charged offense. Id. It will be allowed when shown to 
be relevant to a disputed issue but should be rejected when only tangentially relevant. Cox, 53 Cal.3d at 660; 
People v. Hernandez (2004) 33 Cal.4th 1040, 1049 (in cases not involving gang enhancements, evidence of 
gang membership should not be admitted if probative value is minimal). Possible justifications are to show 
motive, intent and identity, bias of a defense witness, and a witness’s hesitancy to testify (especially when the 
crime involved collaborative action by members of the gang). See, McKinnon, 52 Cal.4th at 655.
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d. Third Party Culpability. The defendant can present evidence to show that another individual perpetrated an 
alleged offense if not unduly remote or speculative and is subject to the same EC §352 analysis as any other 
category of evidence. People v. Hall (1986) 41 Cal.3d 826, 834; e.g., People v. Page (2008) 44 Cal.4th 1, 36 
(trial court correctly excluded the proffered third party culpability evidence “because it did not link either 
of these men to the crime and hence was incapable of raising a reasonable doubt as to defendant’s guilt”). 

e. Impeachment. Impeachment evidence is subject to exclusion under EC §352 as causing undue consumption 
of time, being unduly prejudicial, or as confusing the jury if introduced on collateral matters. See, People v. 
Suff (2014) 58 Cal.4th 1013, 1066 (undue consumption of time); People v. Burgener (1986) 41 Cal.3d 505, 
525 (undue consumption of time due to other evidence showing witness’s lack of credibility); People v. 
Lavergne (1971) 4 Cal.3d 735, 742-43; e.g., People v. Hall (2018) 23 Cal.App.5th 576, 590-91 (admission of 
prior misdemeanor conviction would create substantial danger of misleading the jury).  

f. Prior Uncharged Misconduct. Evidence of prior uncharged misconduct can be admitted on issues of 
motive, opportunity, intent, identity, and scheme (common design or plan) but not to show the defendant was 
predisposed to commit a crime. However, evidence of criminal disposition in domestic violence and sexual 
assault cases is appropriate but can be excluded under EC §352 (uncharged offenses must have substantial 
probative value). E.g., People v. Daveggio (2018) 4 Cal.5th 790, 827-28 (prior acts evidence properly 
admitted to shed light on the defendant’s motive and intent). 

See, Section 4, Exclusions and Limitations (Character Evidence).

g. Penalty Phase of a Capital Case. The Court’s authority to exclude evidence under EC §352 is more 
limited at the penalty phase of a trial than at the guilt phase. For instance, a trial judge may exclude certain 
gruesome pictures at the guilt phase of a capital trial as unduly prejudicial but admit them at the penalty 
phase (as relevant to special circumstances consideration). See, People v. Cunningham (2015) 61 Cal.4th 
609, 668;People v. Moon (2005) 37 Cal.4th 1, 34-35. Thus, evidence that is excluded at the guilt phase of 
a trial for being unduly prejudicial may be admissible at the penalty phase. See, Henriquez, 4 Cal.5th at 40 
(discretion to exclude photographs under EC §352 is much narrower at the penalty phase than at the guilt 
phase). However, the Court should be cognizant of the risk of undue prejudice in admitting pictures of a 
victim while alive. See, People v. Simon (2016) 1 Cal.5th 98, 141. The purpose of victim impact evidence is 
to show the immediate harm caused by the defendant’s actions and is not limited exclusively to the impact 
on the victim’s blood relatives or family members (e.g., it may also apply to friends). See, People v. Pollock 
(2004) 32 Cal.4th 1153, 1180. And, although the defense is entitled to present mitigating evidence at the 
penalty phase of a trial, such evidence is also subject to EC §352 considerations. See, Peoples, 62 Cal.4th at 
758-59. However, when deciding whether or not to allow victim impact evidence under any circumstances, 
the Court must carefully balance its probative value and prejudicial effect.

3. Victim Protection in Sex Cases. EC §352.1 applies to criminal actions under PC §§261, 262, 264.1, 286(c) 
or (d), or 288a(c) or (d), in which the defendant is alleged to have compelled the participation of the victim by 
force, violence, duress, menace, or threat of great bodily harm (sex cases) and allows the Court in certain criminal 
prosecutions to exclude a victim’s current address and telephone number from any criminal proceeding if the 
evidence’s probative value is outweighed by the creation of substantial danger to the victim. The process required 
to exclude the victim’s address and phone number is as follows:

a. Filing of Motion. The prosecutor must file a written motion (at a reasonable time prior to hearing), with 
proper notice to the defendant or counsel, to exclude at the hearing evidence of the victim’s current address 
and telephone number. EC §352.1.

b. Standard for Disclosure of Victim Information. The Court may order exclusion of the victim’s current 
address and telephone number from any criminal hearing if it finds that the probative value of such evidence 
is outweighed by the creation of substantial danger to the victim from divulging the information. Id. The 
Court must engage in a weighing process of balancing victim protection against the defendant’s right to 
cross-examine the victim.

4. Appellate Review. A trial court’s ruling under EC §352 will not be disturbed on appeal absent a clear abuse 
of discretion. People v. Jones (2017) 3 Cal.5th 583, 609. Such abuse of discretion will be deemed to have 
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occurred only when the appellate court determines that it is reasonably probable that a more favorable result to 
the appellant would have been reached without the error. See, People v. Stewart (2004) 33 Cal.4th 425, 480-81. 
The complaining party has the burden of proof to establish a clear abuse of discretion resulting in a “manifest 
miscarriage of justice.” People v. Rodrigues (1994) 8 Cal.4th 1060, 1124.

FEDERAL COMPARISON
Under the Federal Rules, although relevant, evidence may be excluded if its probative 
value is substantially outweighed by: 1) the danger of unfair prejudice, 2) confusion of 
the issues, 3) misleading the jury, or 4) considerations of undue delay, waste of time, 
or needless presentation of cumulative evidence. FRE 403. In this regard, FRE 403 is 
drafted very similarly to EC §352.
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TRIAL OBJECTIONS1 
(Criminal Law Emphasis) 

 
FORM OF QUESTIONS 

 
1. Vague, Ambiguous or Unintelligible  [EC §765; 

FRE 403, 611]2
 

2. Calls for Speculation or Conjecture [EC §§702, 800, 
801(b); FRE 602, 701, 703]3

 

3. Compound [EC §765; FRE 611]4
 

4. Argumentative [EC §765; FRE 611]5
 

5. Leading or Suggestive [EC §§764, 767(a); FRE 611]6
 

6. Confusing [EC §765; FRE 403, 611] 
7. Misquotes a Witness [EC §765; FRE 403, 611] 
8. Assumes Facts Not In Evidence [EC §765; FRE 

611]7
 

9. Misstates the Evidence [EC §765; FRE 611]8
 

10. Has Been Asked and Answered [EC §774; FRE 611]9
 

11. Calls for a Narrative Answer [EC§765; FRE 611]10
 

12. Harassment of Witness [EC §765; FRE 611]11
 

13. Comment on Evidence (not a question) [EC §765; 
FRE 611] 

14. Cumulative [EC §352; FRE 403]12
 

SUBSTANCE OF QUESTION 
 

1.  Irrelevant [EC §§210, 350-351; FRE 401, 402]13
 

2. Insufficient Foundation [EC §§400, 403, 405; FRE 401, 402, 901] 
3.  Hearsay [EC §1200, FRE 802] 
4.  Unduly Inflammatory [EC §352; FRE 403] 
5.  Improper Impeachment [EC §§780, 785-791; FRE 608, 609]14

 

6. Improper Rehabilitation [EC §§780, 785, 789-791; FRE 611] 
7. Improper Character Evidence [EC §790; FRE 404, 405] 
8. Cross-Exam Exceeds Scope on Direct  [EC §§761, 773; FRE 611]15

 

9. Answer is Nonresponsive [EC §766; FRE 611]16
 

10. Solicits Inadmissible Lay Opinion [EC §800; FRE 701] 
11. Writing Not Properly Authenticated [EC §1401; FRE 901] 
12. Admission Made During Plea Bargain [EC §1152; FRE 410] 
13. Corpus Delicti Not Proved17

 

14. Illegally Obtained Evidence [U.S. Const., Amendments 4 and 14; 
Cal. Const., art. 1, §13] 

15. Improper Evidence of Past Sexual Conduct [EC §782; FRE 412]18
 

16. Unduly Prejudicial [EC §352; FRE 403] 
17. Misconduct of Counsel and Cite Specific Grounds19

 
 

WITNESS COMPETENCY 
 

No Personal Knowledge [EC §702, FRE 602] Too Young to Comprehend [EC §701(b)] 
Fails to Understand Duty to Tell Truth [EC §701(a)(2)] Insufficient Foundation [EC §§400-406; FRE 401, 402, 901] 
Language Difficulties [EC §701(a)] Mental Impairment/Unsound Mind [EC §701(a)] 

 
 

EXPERT TESTIMONY 
 

1.  Lack of Foundation to Qualify Witness as an Expert 
[EC §720, 801; FRE 702, 703]20

 

2.  Opinion Solicited from an Unqualified Witness 
[EC §§800, 805; FRE 701-703] 

3. Witness Should Give Basis of Opinion Prior to Rendering 
Expert Opinion [EC §802; FRE 703, 705] 

4. Inadmissible Expert Opinion [EC §§803, 804; FRE 
702-705] 

5. Information Provided by Expert Will Not Assist Trier of 
Fact [EC §801(a); FRE 702] 

6. Subject Matter Not Beyond Experience of Ordinary Witness 
[EC §801(a); FRE 702]21

 

7. Area of Expertise Not Recognized in Scientific Community 
(of Expert) [EC § 720; FRE 702, 703, 705] 

8.  New Scientific Technique Does Not Meet Kelly Test22
 

9. Witness Opinion Based on Material That May Not Be 
Reasonably Relied Upon [EC §801(b); FRE 702]23

 

10.Improper Hypothetical Question [EC §803; 
FRE 703-705]24

 

PRIVILEGES 
(Especially Applicable to Criminal Cases) 

 
1. Self-Incrimination [EC §§930, 940; U.S. Const., 5th 

Amendment; Cal. Const., art. 1, §15] 
2. Identity of Police Informer [EC §1041] 
3. Sexual Assault Victim-Counselor [EC §§1035.2-1036.2] 
4. Domestic Violence Victim-Counselor [EC §§1037-1037.8] 
5. Human Trafficking Victim-Counselor {EC §§1038-1038.2] 

 
Attorney Work-Product/Other Statutory Privileges 

 
6. Attorney Work-Product Doctrine [CCP §2018; PC §1054] 
7. Attorney-Client [EC §§916, 950-962] 
8.  Confidential Marital Communication [EC §§916, 980-987] 
9. Clergyman-Penitent [EC §§1030-1034] 
10. Physician-Patient [EC §§916, 990-1007] 
11. Psychotherapist-Patient [EC §§916, 1010-1027] 
12. Not to Testify Against Spouse or Be Called as a Witness 

Against Spouse [EC §§970-971] 
13. Official Information [EC §§1040-1047] 
14. Newsperson’s Contempt Immunity [EC §1070] 
15. Trade Secrets [EC §§916, 1060] 

 

TRIAL OBJECTION FLOWCHART



©2018 Hon. Elia V. Pirozzi QUiCK linKS  home  relevanCe  FoUndaTion  hearSay  exClUSionS & limiTaTionS  eC §352
hearSay/Crawford FlowCharT • CharaCTer evidenCe FlowCharT • Trial objeCTion FlowliST

©2017 Hon. Elia V. Pirozzi 

 
1 When evidence is offered or questions asked which counsel feels is improper, the Court should insist that a timely objection be made 
clearly delineating the specific basis for the objection. Typically, “speaking objections” should be prohibited by the trial judge.  It is 
important to note that, in accordance with EC §765(a) and FRE 611(a), the Court “shall” reasonably control the examination of 
witnesses. The Court’s rulings in this context will be reviewed on an abuse of discretion standard. 

 
2 An ambiguous or unintelligible question arises when it is not clearly phrased or is difficult for a witness or the trier of fact to 
comprehend.  EC §765(a) provides that the Court “shall exercise reasonable control over the mode of interrogation of a witness so as 
to make interrogation as rapid, as distinct, and as effective for the ascertainment of the truth . . .”  This provision of the California 
Evidence Code is often used as the evidentiary basis for an objection on the ground of vagueness.  Certainly, if a question is vague or 
ambiguous, such an inquiry could adversely affect the productivity of the examination process.  See, Bolander v. Thompson (1st 
Dist.1943) 57 Cal.App.2d 444, 449 (it is the function of the trial court to insist upon the orderly conduct of the trial and protect 
witnesses against use of improper questions). If this were to occur, some trial judges will take an affirmative approach and inquire of 
the witness whether he or she understands the question posed to him or her by trial counsel. Alternatively, the trial judge may request 
that counsel rephrase the question.  Often times, when unsure about the clarity of the question or the witness’s ability to comprehend 
it, a judge will ask the witness if he or she understands the question and rule accordingly on the objection.  Note as well that EC 
§765(b) sets forth specific provisions for the questioning of children under fourteen (14) years of age as well as for persons with 
cognitive disabilities. 

 
3 A question that is presented to a witness calling for a speculative response should be sustained providing the proper ground for the 
objection applies.  For instance, EC §702 precludes lay opinion testimony of a witness “unless he has personal knowledge of the 
matter.”  Similarly, a witness testifying as an expert must base his or her opinion “on matter (including his special knowledge, skill, 
experience, training, and education) perceived by or personally known to the witness” and “that is of a type that reasonably may be 
relied upon by an expert in forming an opinion upon the subject.” EC §801(b); see also People v Spence (4th Dist.2012) 212 
Cal.App.4th 478, 504.  Testimony that is predicated on speculation or conjecture is also precluded on the ground of relevance because 
such testimony does not tend to prove or disprove a fact in issue.  EC §§210, 350. 

 
4 A compound question by its nature consists of multiple questions combined into a single inquiry and, as a consequence, can be 
extremely confusing and frustrating to a witness. See Chavez v. Zapata Ocean Resources, Inc. (4th Dist.1984) 155 Cal.App.3d 115, 
124.  The Court can sustain an objection to a compound question by predicating its determination on the fact that it prevents the rapid, 
distinct and effective interrogation of witnesses and hinders the ascertainment of truth as contemplated by EC §765.  A question that 
joins two or more answer alternatives with “or” or “and” is improper because the response could be ambiguous or contain irrelevant 
and relevant evidence, making it difficult for the trier of fact to accurately assess the witness’s testimony.  See Wiese v. Rainville (2d 
Dist.1959) 173 Cal.App.2d 496, 506-507. 

 
5 The Court has an affirmative duty to shield a witness from harassment and should sustain this objection when it appears that counsel 
is argumentative with the witness or if the question is unanswerable. See, EC §765.  Typically, argumentative questions surface 
during cross-examination of a witness when there are perceived inconsistencies with the witness’s testimony.  See People v. Alcala 
(1992) 4 Cal.4th 742, 793–794.  A question will be interpreted as argumentative when it is “designed to engage [the] witness in 
argument rather than elicit facts within the witness’s knowledge.”  People v. Guerra (2006) 37 Cal.4th 1067, 1125. In addition to the 
composition and phrasing of the question, counsel’s demeanor toward the witness will also be a consideration for the Court when 
ruling on this objection. The trial judge has extensive discretion in managing the nature of argumentative questions. The center of 
the analysis will be whether or not the question is directed toward ascertaining additional facts or information (acceptable) in contrast 
to initiating a verbal altercation with the witness or to manipulate the witness into capitulating to counsel’s inferences (unacceptable).  
“An argumentative question that essentially talks past the witness, and makes an argument to the jury, is improper because it does not 
seek to elicit relevant, competent testimony, or often any testimony at all.” People v. Chatman (2006) 38 Cal.4th 344, 384. 

 
6A leading question is defined as “a question that suggests to the witness the answer that the examining party desires.” EC §764. 
Typically, leading questions are not permitted on direct examination but allowed on cross-examination. See, EC §§764, 767 and FRE 
611(c).  However, leading questions are not always prohibited on direct examination and can be asked under special circumstances 
when necessitated in the interests of justice. See People v. Harris (2008) 43 Cal.4th 1269, 1285. Also, leading questions can be 
utilized on direct examination for preliminary or background matters as well as to revive witness recollection (particularly when the 
question deals with a non-controversial matter or undisputed or inconsequential facts).  For instance, leading questions are often 
permitted on direct examination where there is an insignificant risk of improper suggestion or where such inquiries are critical to 
obtaining relevant evidence. “This would permit leading questions on direct examination for preliminary matters, refreshing 
recollection, and examining handicapped witnesses, expert witnesses, and hostile witnesses.”  EC §767, Law Revision Commission 
Comments.  Leading questions are also permitted concerning facts that are the subject of a stipulation between counsel.  Although 
generally allowed on cross-examination, leading questions should be precluded by the trial judge on cross-examination under the 
following circumstances:  
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a) where the witness is genial or amiable with cross-examining counsel (EC §773(b)); 
 

b) the witness’s interests are not adverse to the party represented by cross-examining counsel (EC §773(b)); and  
 

c) under particular instances where a witness is called under EC §776 (examination of an adverse party in a civil 
case).   

 
Note:  EC §776 is applicable only in civil cases and there is no corresponding provision in the California Evidence 
Code for criminal cases.  However, circumstances do exist when leading questions can be used when counsel calls 
an adverse witness in a criminal matter, particularly when the Court finds that the witness is uncooperative with the 
examining attorney or the witness testifies materially inconsistently with prior statements.  

 
“While a trial judge has broad discretion to control the ultimate scope of cross-examination designed to test the credibility or 
recollection of a witness, wherever possible that examination should be given wide latitude, particularly in cases involving a witness 
against a defendant in a criminal prosecution.”  EC §767, Law Revision Commission Comments. This approach is appropriate when, 
in the interests of justice, the Court is dealing with children under ten (10) years of age or a dependent person with a substantial 
cognitive disability.  Permitting leading questions on direct as the interests of justice require is within the discretion of the trial judge 
and, in the absence of palpable abuse, such rulings will not be affected on appeal.  See People v. Williams (2008) 43 Cal.4th 584, 631.  
It is sometimes contended that a “yes” or “no” question constitutes a leading question.  However, this is generally not the case unless 
the question is “unduly suggestive under the circumstances.”  People v Pearson (2013) 56 Cal.4th 393, 426. 

 
7 Examining counsel cannot ask a question that assumes facts that are not in evidence.  See Fortner v. Bruhn (1st Dist.1963) 217 
Cal.App.2d 184, 187-188. The basis for this objection is founded in EC §765 because allowing questions which contain an assertion 
that is not satisfactorily supported by any evidence negatively affects the “effective ascertainment of the truth.”  These questions are 
confusing to the witness and have the potential to mislead the trier of fact.  However, if an offer of proof is made, the question can be 
asked if the fact will be substantiated at a later time in the trial.  If proof of the fact does not occur, the trial judge will often admonish 
the jury to disregard the question. Alternatively, the trial judge could sustain the objection and permit counsel to recall the witness at a 
later time after the requisite evidence is brought before the court.  The prohibition for questions that assume facts that are not in 
evidence is equally applicable on both direct and cross-examination. 
 
8 An objection on the ground of misstatement of the evidence (or misquoting of testimony) arises when a witness is asked to refer to 
his or her previous testimony after which facts are improperly incorporated into the question and attributed to the witness. The 
inquiry may also draw inferences that are reserved for the trier of fact. This approach by an examining attorney is confusing and 
obstructive to the fact-finding process and is clearly objectionable as being contrary to a method of interrogation effective for the 
ascertainment of the truth. See EC §765(a).  Moreover, most trial judges disapprove of questioning a witness about his or her 
previous testimony as such inquiries are of questionable relevance.  Often times, a trial judge may be unsure as to whether or not an 
objection on this ground is warranted in that it is often difficult to remember when and how certain testimony was furnished on a 
specific issue, especially in protracted trials. Read-back from the reporter can be helpful in this regard, however, this process can 
potentially cause a significant delay in the proceedings particularly where there has been a voluminous amount of testimony by a 
witness. Alternatively, to avoid creating an impediment to the continuity of the trial process, the Court can ask counsel to rephrase 
the question eliminating any references to earlier testimony. 

 
9 Although there is no specific California Evidence Code section addressing objections on the ground that a question has been asked 
and answered, questions that have been previously directed at a witness and are repetitive in substance can be precluded by the Court 
as interfering with the orderly interrogation of witnesses under EC §765(a). Additionally, “[w]ith a witness under the age of 14 or a 
dependent person with a substantial cognitive impairment, the court shall take special care to protect him or her from undue 
harassment or embarrassment, and to restrict the unnecessary repetition of questions.” EC §765(b).  Further, objections of this nature 
can also be sustained under EC §774 which provides that “[a] witness once examined cannot be reexamined as to the same matter 
without leave of the court” which “may be granted or withheld in the court’s discretion.” It is important to note that the Court will 
confer more flexibility to counsel on cross-examination when probing the same subject matter in an effort to clarify the testimony of 
the witness or to induce the witness to alter his or her testimony.   See People v Riel (2000) 22 Cal.4th 1153, 1197.  However, where 
the chances are remote that a different response would be forthcoming from such inquiries, an objection on the ground of asked and 
answered should typically be sustained by the Court. 

 
10 Trial judges should insist that questions be specific and pointed so that the response by a witness is not unduly broad. Questions that 
call for a witness to embark upon a long story, or narrative, are objectionable (e.g., “What happened when you arrived at the 
scene?”). See People v. Belcher (2d Dist.1961) 189 Cal.App.2d 404, 407-408.  The Court’s primary concern is that allowing narrative 
responses to questions runs the risk of containing inadmissible information or matters such as hearsay or improper opinion evidence.  
If there is minimal probability of this occurring, and the question is sufficiently specific and furthers its fact-finding function, the 
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question may be permitted by the Court. This approach is particularly applicable in the case of children under fourteen (14) years old 
and individuals with cognitive impairment where acquiescing to narrative responses could enhance the truth-finding purpose of the 
proceeding. In this context, the trial judge has discretion to allow questions calling for a narrative answer on the basis that “the court 
shall take special care to protect him or her from undue harassment or embarrassment” under EC §765(b).  However, “the court may, 
in the interests of justice, on objection by a party, forbid the asking of a question which is in a form that is not reasonably likely to be 
understood by a person of the age or cognitive level of the witness.” EC §765(b) 

 
11 “The court shall exercise reasonable control over the mode of interrogation of a witness so as to make interrogation as rapid, as 
distinct, and as effective for the ascertainment of the truth, as may be, and to protect the witness from undue harassment or 
embarrassment.” EC §765(a). As a result, if the trial judge believes that a particular question has the propensity to unduly harass or 
embarrass a witness, an objection on this ground should be sustained. This responsibility on the part of the Court extends to the 
conduct and behavior of examining counsel as well.  Depending upon the circumstances in this regard, the sustaining of an objection 
and/or an admonishment by the Court is generally appropriate. 

 
12 An objection on the basis that the proffered evidence is cumulative is not the same as the “asked and answered” objection; 
cumulative evidence typically involves the testimony of multiple witnesses concerning the same fact or matter.  See EC §352; FRE 
403. 

 
13 When an objection is made on relevancy grounds, and it is not entirely clear as to the relevancy of the specific item of evidence, the 
trial judge has several alternatives: a) sustain the objection subject to an offer of proof substantiating relevancy by the proponent of 
the proffered evidence (presently or at a later time during the proceedings); b) informally request from the proffering attorney the 
basis for the relevancy of the evidence or c) overrule the objection at which time counsel objecting to the introduction of the evidence 
will often ask the Court to reserve its ruling on a motion to strike if the basis for relevancy is to be furnished at a later time in the 
proceedings and counsel proposing the evidence fails to provide such conjoining evidence.  See EC §§210, 350-351. 

 
14 Under EC §785 and FRE 607, the credibility of a witness can be challenged by any party including the party who initially called the 
witness.  In criminal cases, there are scenarios where a defendant’s statements can be used for impeachment although precluded in the 
prosecution’s case-in-chief.  Such situations include: a) where evidence is obtained in violation of the Fourth Amendment or Miranda v. 
Arizona, b) a testifying defendant whose credibility is challenged by a witness after he placed his or her character at issue, c) testimony 
by a probationer at a hearing on revocation of probation, and d) the defendant’s testimony at a PC §1538.5 (evidence suppression) 
hearing. Additionally, where evidence exists that a particular witness may be fearful of testifying due to the prospect of retaliation by 
the defendant, such evidence is customarily considered relevant to witness credibility. 

 
Particular attention with regard to improper impeachment should be paid by the trial judge to specific instances of conduct 

to prove a character trait (EC §787; FRE 608), felony convictions (EC §788; FRE 609), evidence of a person’s religious belief or lack 
of such belief (EC §789; FRE 610), and where evidence of good character is sought to be admitted and bad character was not 
previously raised to attack a witness’s credibility (EC §790; FRE 608). It is critical to note, however, that under Cal. Const., art. 1, 
§28(f)(2) [Proposition 8 (Truth-in-Evidence)], all relevant evidence in criminal matters is admissible (subject to specific statutory 
restrictions including, without limitation, those prescribed under EC §§352, 782 and 1103). Therefore, courts have consistently held 
since the passage of Proposition 8 that EC §§786, 787 and 790 have been nullified as they apply to criminal cases. Improper 
impeachment of a witness can also occur under the United States Constitution, for example, under circumstances in which the Fourth 
Amendment rights of a defense witness have been violated or statements were made involuntarily by a witness under the Fifth 
Amendment. 

 
15 The breath of cross-examination is largely determined by the discretion of the trial judge.  See People v. McClellan (1969) 71 Cal. 
2d 793, 811.  Reasonable restrictions can be placed on cross-examination for the purpose of witness protection and safety as well as 
to ensure the relevance of the interrogation.  Thus, when the prosecution is questioning the defendant on cross-examination, the 
parameters of the interrogation cannot expand beyond the scope of the direct examination (other than for challenges to witness 
credibility).  See EC §§761, 773(a); FRE 611. However, it is important to note that, if the defendant testifies and denies committing 
the crime for which he or she is charged, the scope of cross-examination of the defendant by the prosecution can become more 
expansive and the Court may permit counsel significant latitude in his or her questioning of the witness. Otherwise, inquires can 
only be made as to matters explored on direct examination. 

 
16 If an answer is nonresponsive, the procedural mechanism for counsel is a motion to strike.  EC §766.  It is notable, however, that 
trial judges will often evaluate the response made by a witness to determine if the statement is relevant to an issue in the case. If so, 
the Court will often deny the motion to strike.  If the response contains both responsive and nonresponsive elements, the trial judge 
should ordinarily strike the nonresponsive component of the statement.  See Rayii v Gatica (2d Dist.2013) 218 Cal.App.4th 1402, 
1414. 

 
17 “In requiring independent evidence of the corpus delicti, California has not distinguished between actual confessions or admissions 
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on the one hand and preoffense statements of intent on the other. Thus, the rule in California has been that one cannot be convicted 
when there is no proof a crime occurred other than his or her own earlier utterances indicating a predisposition or purpose to commit 
it.” People v. Alvarez (2002) 27 Cal.4th 1161, 1170-1171, see also People v. Cobb (1955) 45 Cal.2d 158, 161.  The proof may be 
circumstantial and is satisfactory if it permits an inference of criminal conduct.   

 
18 This objection is typically made prior to the commencement of trial.  Generally, a defendant in a sexual assault case may not introduce 
evidence of the victim's sexual conduct (via opinion, reputation, or specific instances) to prove the victim consented to the sexual act in 
question.  EC§1103(c)(1).   This evidence can only be employed to attack the credibility of the complaining witness if the defendant 
complies with the procedural requirements set out under EC §782. 

 
19 Counsel will typically object to specific misconduct of opposing counsel, request a curative admonition from the trial judge as 
well as an order from the judge that counsel cease engaging in the misconduct.  If the conduct is so egregious and prejudicial that a 
fair trial is not possible, the trial judge should be prepared for counsel to move for a mistrial.  See Bus. Prof. C. §§6000-6206; Cal. 
Rules of Prof. Conduct 5-200. 

 
20 The California Evidence Code does not require that a witness establish her qualifications before rendering an expert opinion unless 
an objection is lodged by the opposing party.  See EC §720(a).  However, if an objection is made on this ground, an expert’s 
qualification must be demonstrated before he or she is allowed to testify. To be qualified to give an expert opinion, the witness must 
have “special knowledge, skill, experience, training, or education,” and her qualifications must be related to the particular subject of 
the expert testimony.  Id.  If the parties stipulate, the Court can permit the testimony on condition that the requisite foundation will be 
provided subsequently in the trial.  EC §720, Law Revision Commission Comments.  Once an expert is deemed qualified, the extent of 
her knowledge goes to the weight of the evidence rather than its admissibility.  People v. Jones (2012) 54 Cal.4th 1, 59. 

 
21 If the fact in question is within the general knowledge of an ordinary lay person, expert testimony is not necessary.  Only concerning 
those areas that are beyond the competence and understanding of lay persons will expert testimony be permitted.  EC §801(a).  
“[E]xpert opinion is limited to those subjects that are beyond the competence of persons of common experience, training, and 
education.”  EC §801, Law Revision Commission Comments.  Generally, an expert’s opinion will be considered within the experience of 
an ordinary witness only when it would add nothing at all to the jury’s common source of information. People v. Lucas (2014) 60 
Cal.4th 153, 230. 

 
22 “Under the Kelly standard, evidence based upon application of a new scientific technique may be admitted only after the reliability 
of the method has been foundationally established, usually by the testimony of an expert witness who first has been properly qualified.   
The proponent of the evidence must show that (a) the technique has “gained general acceptance in the particular field” to which it 
belongs,  (b) the expert is properly qualified, and (c) correct scientific procedures were used.  People v. McWhorter (2009) 47 Cal.4th 

318, 364; People v. Kelly (1976) 17 Cal.3d 24, 30; see also Daubert v. Merrell Dow Pharms., Inc. (1993) 509 U.S. 579, 593-95. 
 

23 An expert’s opinion cannot be based on speculative or irrelevant information and instead must be founded on reliable matter (a type 
that reasonably may be relied upon by experts in arriving at such an opinion) such as facts, data, experience, skill, training and 
education of the witness. See EC §801(b).  This requirement ensures the reliability and trustworthiness of the information used by 
the expert in forming her opinion. EC §801, Law Revision Commission Comments. 

 
24 An improper hypothetical question can occur when there are insufficient facts presented to support a particular expert opinion or the 
question uses facts that are not part of the record. An expert can base an opinion on assumed facts only under circumstances where the 
hypothetical question is supported or rooted in facts shown by the evidence.  People v. Boyette (2003) 29 Cal.4th 381, 449.
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